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The E.U. Network of Independent Experts on Fundamental Rights has been set up by the European Commission upon request of the European Parliament. It monitors the situation of fundamental rights in the Member States and in the Union, on the basis of the Charter of Fundamental Rights. It issues reports on the situation of fundamental rights in the Member States and in the Union, as well as opinions on specific issues related to the protection of fundamental rights in the Union. The content of this opinion does not bind the European Commission. The Commission accepts no liability whatsoever with regard to the information contained in this document.

Le Réseau UE d’Experts indépendants en matière de droits fondamentaux a été mis sur pied par la Commission européenne (DG Justice, liberté et sécurité), à la demande du Parlement européen. Depuis 2002, il assure le suivi de la situation des droits fondamentaux dans les Etats membres et dans l’Union, sur la base de la Charte des droits fondamentaux de l’Union européenne. Chaque Etat membre fait l’objet d’un rapport établi par un expert sous sa propre responsabilité, selon un canevas commun qui facilite la comparaison des données recueillies sur les différents Etats membres. Les activités des institutions de l’Union européenne font l’objet d’un rapport distinct, établi par le coordinateur. Sur la base de l’ensemble de ces (26) rapports, les membres du Réseau identifient les principales conclusions et recommandations qui se dégagent de l’année écoulée. Ces conclusions et recommandation sont réunies dans un Rapport de synthèse, qui est remis aux institutions européennes. Le contenu du rapport n’engage en aucune manière l’institution qui en est le commanditaire.  

Le Réseau UE d’Experts indépendants en matière de droits fondamentaux se compose de Elvira Baltutyte (Lithuanie), Florence Benoît-Rohmer (France), Martin Buzinger (Rép. slovaque), Achilleas Demetriades (Chypre), Olivier De Schutter (Belgique), Maja Eriksson (Suède), Teresa Freixes (Espagne), Gabor Halmai (Hongrie), Wolfgang Heyde (Allemagne), Morten Kjaerum (Danemark), Henri Labayle (France), M. Rick Lawson (Pays-Bas), Lauri Malksoo (Estonie), Arne Mavcic (Slovénie), Vital Moreira (Portugal), Jeremy McBride (Royaume-Uni), François Moyse (Luxembourg), Bruno Nascimbene (Italie), Manfred Nowak (Autriche),  Marek Antoni Nowicki (Pologne), Donncha O’Connell (Irlande), Ian Refalo (Malte), Martin Scheinin (suppléant Tuomas Ojanen) (Finlande), Linos Alexandre Sicilianos (Grèce), Pavel Sturma (Rép. tchèque), Ineta Ziemele (Lettonie). Le Réseau est coordonné par O. De Schutter, assisté par V. Verbruggen. 

Les documents du Réseau peuvent être consultés via :

http://www.europa.eu.int/comm/justice_home/cfr_cdf/index_fr.htm 

The EU Network of Independent Experts on Fundamental Rights has been set up by the European Commission (DG Justice, Freedom and Security), upon request of the European Parliament. Since 2002, it monitors the situation of fundamental rights in the Member States and in the Union, on the basis of the Charter of Fundamental Rights. A Report is prepared on each Member State, by a Member of the Network, under his/her own responsibility. The activities of the institutions of the European Union are evaluated in a separated report, prepared for the Network by the coordinator. On the basis of these (26) Reports, the members of the Network prepare a Synthesis Report, which identifies the main areas of concern and makes certain recommendations. The conclusions and recommendations are submitted to the institutions of the Union.  The content of the Report is not binding on the institutions.  

The EU Network of Independent Experts on Fundamental Rights is composed of Elvira Baltutyte (Lithuania), Florence Benoît-Rohmer (France), Martin Buzinger (Slovak Republic), Achilleas Demetriades (Cyprus), Olivier De Schutter (Belgium), Maja Eriksson (Sweden), Teresa Freixes (Spain), Gabor Halmai (Hungary), Wolfgang Heyde (Germany), Morten Kjaerum (Denmark), Henri Labayle (France), M. Rick Lawson (the Netherlands), Lauri Malksoo (Estonia), Arne Mavcic (Slovenia), Vital Moreira (Portugal), Jeremy McBride (United Kingdom), François Moyse (Luxembourg), Bruno Nascimbene (Italy), Manfred Nowak (Austria),  Marek Antoni Nowicki (Poland), Donncha O’Connell (Ireland), Ian Refalo (Malta), Martin Scheinin (substitute Tuomas Ojanen) (Finland), Linos Alexandre Sicilianos (Greece), Pavel Sturma (Czeck Republic), Ineta Ziemele (Latvia). The Network is coordinated by O. De Schutter, with the assistance of V. Verbruggen.

The documents of the Network may be consulted on :

 http://www.europa.eu.int/comm/justice_home/cfr_cdf/index_en.htm
I. Introduction

1. The Commission has launched a public consultation document on 25 October 2004 (COM(2004) 693 final) relating to the implementation of the decision by the representatives of the Member States meeting within the European Council in Brussels on 12 and 13 December 2003 to extend the European Monitoring Centre on Racism and Xenophobia in order to convert it into a Human Rights Agency.
 The following reflects the opinion of the EU Network of independent experts on fundamental rights as to the Human Rights Agency, and as to the relationship between the Agency and the Network. 

2. The Network welcomes the decision of the European Council to move towards the Human Rights Agency. It recalls that, in its first report, which concerned the situation of fundamental rights in the European Union and its Member States in 2002,
 the Network had already drawn the attention on the proposal, made in a report prepared for the Comité des Sages responsible for drafting Leading by Example: A Human Rights Agenda for the European Union for the Year 2000, for the establishment of a monitoring centre for human rights within the European Union.
 In that initial report, the Network noted that the establishment of a mechanism for the monitoring of fundamental rights in the Union could serve to improve the coordination of the fundamental rights policies pursued by the Member States, and listed a number of conditions which were to be satisfied in order to fulfill that objective.

3. This position paper proposes to locate the future Human Rights Agency in the broader context of the institutional framework for the monitoring of fundamental rights in the system of the European Union. The paper briefly presents the EU Network of independent experts in fundamental rights, recalling the origins of its creation, its tools, and the functions it performs (II.). It then explains why its tasks are complementary to those of the Human Rights Agency, and how it could contribute to the work of the Agency (III.). It notes that, whether the Network or an equivalent group of independent experts in fundamental rights remains distinct from the Agency or is integrated in the Agency, it should be stabilized be provided with an adequate legal framework in 2006 in order to continue to fulfill its missions (IV.). The conclusion of the position paper offers a brief summary (V.). 

II. The EU Network of independent experts on fundamental rights

4. In its resolution of 5 July 2001 on the situation of fundamental rights in the European Union (2000) (2000/2231(INI)) (rapporteur Mr Thierry Cornillet, MEP), the European Parliament recommended “that a network be set up consisting of legal experts who are authorities on human rights and jurists from each of the Member States in order to ensure a high degree of expertise and enable the Parliament to receive an assessment of the implementation of each of the rights laid down in the European Union Charter of Fundamental Rights, taking into account developments in national laws, the case-law of the Luxembourg and Strasbourg Courts and any notable case-law of he Member States’ national and constitutional courts”. 

5. The EU Network of Independent Experts on Fundamental Rights has been set up in September 2002 by the European Commission (DG Justice and Home Affairs), in response to this request of the European Parliament.
 The EU Network of Independent Experts on Fundamental Rights currently consists of 26 experts, covering all the Member States and headed by a coordinator. These experts are required to have an experience of at least ten years at a high level in the field of fundamental rights, and to present qualities of integrity and independence usually required for such positions. In the fulfilment of their mission, they undertake to receive no instruction from any organisation, either public or private.  The Network monitors the situation of fundamental rights in the Member States and in the Union, on the basis of the EU Charter of Fundamental Rights. It currently holds three meeting sessions each year.
 

6. The Network has no specific budget allocated for the dissemination of its reports and opinions. It may be justified in the context of this position paper to recall its tools and the objectives these tools seek to achieve. The EU Network of Independent Experts on Fundamental Rights prepares reports regarding the situation of fundamental rights in the European Union and in the Member States, on the basis of which the Network drafts a Synthesis Report identifying the conclusions and recommendations.  The Network also prepares Thematic Comments on certain specific issues. Finally, it may also be called upon to deliver specific information and opinions on fundamental rights issues. These different tools may be described thus :

a) Annual Reports on the Situation of Fundamental Rights in the Union and Its Member States

7. National Reports – Each expert prepares a Report on each Member State, fully independently, under his/her own responsibility and according to common guidelines which ensure the comparability of the data from the different Member States (the national reports cover 12 months from December to December). Each expert is requested, for each provision of the Charter, to examine the findings of international jurisdictions and the observations of experts’ committees released during the period under scrutiny as well as the follow-up given to these findings and observations by the State concerned; to report on the developments within the domestic legislation and case law which may affect fundamental rights; and to examine the practices of national authorities. They are encouraged to consult broadly in the preparation of these reports, in particular with national administrations, national and international non-governmental organisations, trade unions, relevant intergovernmental organisations, and national institutions for the promotion and protection of human rights.
 

8. These reports do not simply collect data relating to the situation of fundamental rights in the country under scrutiny. They also offer a normative evaluation of that situation : using the rights, freedoms and principles of the Charter as their reference, the independent experts identify for each State “positive developments” (in particular changes in response to concerns expressed previously by international courts or expert bodies), “good practices” (innovative solutions to problems which other member States may face and from which therefore inspiration may be sought), and “reasons for concern” (where the problem identified in legislative or jurisprudential developments or in the practices of the national authorities have not been adequately addressed by the national authorities). 
9. Report on the activities of the Union – The activities of the institutions of the European Union are evaluated in a separated report, prepared for the Network by the coordinator. The Report takes as reference the EU Charter of Fundamental Rights and examines, in the light of the provisions of the Charter, the initiatives taken by the institutions of the Union or by the Member States acting in common in the framework of the Union. 

10. The screening of the Union’s laws and policies is an important function of the Network of independent experts in fundamental rights.  It may be recalled that, for the moment, there is no external control exercised on the institutions of the Union, comparable to the monitoring exercised on the Member States of the Union by United Nations and Council of Europe bodies. On the other hand, the institutions of the Union are of course required to act in conformity with the Charter of Fundamental Rights. Indeed, the Commission has rightly taken the approach that this required to preventively anticipate the risk that the Charter might be violated by its proposals, which led in March 2001 the Presidency of the Commission and Commissioner Vitorino to require that the services of the European Commission accompany all their legislative proposals which could have an impact on fundamental rights with an indication that these proposals are compatible with the requirements of the Charter.
 It is essential that this anticipatory approach to the compliance of the activities of the institutions of the Union with the Charter of Fundamental Rights be developed further.

11. Synthesis Report - On the basis of these national Reports and of the Report on the situation of fundamental rights in the activities of the Union, the members of the Network identify, during a meeting organised in Brussels in February of each year, the main conclusions regarding the year under scrutiny. These conclusions are collected into a Synthesis Report, which is sent to the European Commission in March of each year.

12. This synthesis Report containing the conclusions and recommendations of the Network serve three distinct purposes. 

13. Identification of “good practices”. – First, on the basis of a comparative reading of the different national reports, the independent experts identify certain “good practices” in the implementation of fundamental rights by the Member States. These “good practices” are defined as innovative answers to problems in the implementation of fundamental rights which are faced by all or most of the Member States. When experimented successfully in one Member State, such “good practices” could inspire similar answers in other Member States, launching a process of mutual learning which the European Parliament has sought to encourage when it requested the European Commission to set up the EU Network on Independent Experts on Fundamental Rights. Indeed, in the resolution which it adopted based on the Cornillet report on the situation of fundamental rights in the Union in 2000, the European Parliament recommended to the Council that 

A mutual evaluation procedure be set up between the Member States in order to enable respect for fundamental rights to be monitored, innovations incorporated into the Member States’ laws to be assessed, sound practices to be identified, a high degree of harmonisation in the protection of fundamental rights in the EU to be achieved and any threatened infringement of those rights to be prevented (para. 14). 

14. Situations of concern. – Second, the conclusions of the independent experts may express certain concerns about certain specific situations, which occur in one or more Member States. In excxeptional cases, such situations may constitute serious and persistent violations of fundamental rights as expressed in the Charter of Fundamental Rights – which form part of the catalogue of values on which the Union is based, as expressed in Article 6(1) EU – or create a clear risk of a serious breach of such rights. The Network acts here in accordance with the Communication which the Commission presented to the Council and the European Parliament on Article 7 EU “Respect for and promotion of the values on which the Union is based”.
 Indeed, since the entry into force of the Nice Treaty on 1 February 2003,
 Article 7 EU gives the Council the possibility to determine that there exists a clear risk of a serious breach by a Member State of the common values on which the Union is based. This preventive mechanism, provided for in Article 7(1) EU, now complements the possibility of adopting sanctions against a State which, according to the determination made by the Council, has seriously and persistently breached the principles mentioned in Article 6(1) EU.
 This improvement of Article 7 EU was proposed by the Comité des Sages which reported in September 2000 to the European Council on the human rights situation in Austria and the means by which the EU could respond to possible human rights problems in an EU Member State.
 However, in order to ensure that such a mechanism is used in a non-selective manner, it should proceed on the basis of a systematic monitoring by independent experts, providing comparable data and objective assessments on the situation of fundamental rights in all the Member States of the Union. It is with this objective in mind that the communication which the Commission presented to the Council and the European Parliament on Article 7 EU notes that, by its reports, the Network of independent experts in fundamental rights may help to “detect fundamental rights anomalies or situations where there might be breaches or the risk of breaches of these rights falling within Article 7 of the Union Treaty”; and that it may “help in finding solutions to remedy confirmed anomalies or to prevent potential breaches”.

15. Therefore, while the adoption by the Network of the Charter of Fundamental Rights as the catalogue of rights on which its monitoring should be based was motivated both by the practice inaugurated in 2000 by the annual reports of the European Parliament and by the understanding of the Charter as a codification of the fundamental rights which were considered to be part of the common values on which the Union is based, it is Article 7 EU which explains the reliance on the Charter even with regard to situations which, under Article 51 of the Charter, would in principle not fall under its scope of application. The need for an objective and impartial assessment of the situation of fundamental rights in the Member States of the Union, in order to facilitate the exercise by the institutions of their constitutional functions under this article, has been clearly recognized, and one of the most important functions fulfilled by the Network of independent experts is to offer such an assessment.

16. The Working Document of 25 March 2004 on the proposal for a Council Regulation on the European Monitoring Centre on Racism and Xenophobia (Recast version) prepared with the European Parliament’s Committee on Citizens’ Freedoms and Rights, Justice and Home Affairs (rapp. J. Swiebel) recalled in this respect that
 

The regular monitoring of the human rights situation in the Member States by independent experts will be essential in detecting possible problems in time and proposing adequate solutions. It could also contribute to a process of mutual learning by the sharing of experiences.
17. Identification of issues deserving of attention from the Union institutions. – Third, as emphasized again in the communication of the Commission on Article 7 EU “Respect for and promotion of the values on which the Union is based”, the monitoring by the Network has an essential preventive role in that it can provide ideas for achieving the area of freedom, security and justice or alerting the institutions to divergent trends in standards of protection between Member States which could imperil the mutual trust on which Union policies are founded. As performed by the Network, monitoring thus also fulfill another, non-contentious function : it will serve to identify issues on which it would be justified for the Union to exercise its powers to contribute to the promotion and the protection of fundamental rights, because the decentralized action of the Member States, acting individually, appears incapable of attaining that objective, and because that objective could be better fulfilled by an initiative of the Union.

b) Thematic Comments
18. Each annual Synthesis Report also comprises a Thematic Comment, which examines in greater depth one or more issues selected by the Commission and the European Parliament. The Thematic Observation appended to the 2003 Synthesis Report (covering the year 2002) relates to “The Balance between Freedom and Security in the Response by the European Union and its Member States to the Terrorist Threats”. The Thematic Comment joined to the 2004 Synthesis Report (covering the year 2003) examines “Fundamental Rights in the External Activities of the European Union in the Fields of Justice and Asylum and Immigration”. The Thematic Observation appended to the 2005 Synthesis Report (covering the year 2004) will be relating to the protection of minorities in the Union.

c) Opinions

19. Finally, the EU Network of Independent Experts on Fundamental Rights is also regularly requested by the Commission to prepare opinions on issues relating to the protection of fundamental rights in the Union. The opinions of the Network are drafted fully independently and are binding neither on the Commission, nor on the European Parliament. In most cases, they are based on a comparison, as complete as possible, of the situations which exist in the different Member States on a given question. They systematically seek to take into account the state of the international and European law of human rights, rather than only the fundamental rights already explicitly recognized in the legal order of the European Union. By the formulation of such opinions, the Network can contribute to a better taking into account of the requirements of fundamental rights from the initial stages of the legislative process.

III. The Relationship of the Network to the Human Rights Agency

20. The EU Network of independent experts on fundamental rights welcomes the decision of the European Council to recast the European Union Monitoring Centre on Racism and Xenophobia into a Human Rights Agency. The task of the Network is to prepare country reports as well as a report on the activities of the European Union, and legal opinions upon the request of the European Commission on issues relating to fundamental rights. 

21. This task is complementary to those the Agency would be called upon to perform in the future. This complementarity results from the fact that the Network is composed of legal experts from the 25 Member States, closely following on a permanent basis the developments in the area of fundamental rights within these States, on the basis of a template which ensures both the comparability of the data collected in each State and that all States will be treated in a non selective manner. A monitoring thus performed complements the collection and analysis of data by a Human Rights Agency whether the remit of the Agency is confined to the scope of Community (or Union) law or whether its remit covers Article 7 EU (a). The complementarity of the monitoring performed by independent experts covering the 25 Member States with data collection and analysis and the formulation of recommendations by a Human Rights Agency does not depend on any particular structure the Agency shall be given (b). The monitoring as practiced by the Network of independent experts should not be confused with data collection and analysis as performed by the Agency, especially if, as decided by the European Council, it build on the EUMC on Racism and Xenophobia and bases its work on the methodology currently developed by the EUMC (c). Finally, the Network constitutes a potentially useful tool in order to contribute to the monitoring of the implementation by the Member States of the instruments adopted for the establishment of an area of freedom, security and justice (d).

a) The monitoring of the situation of fundamental rights in the Member States for the use of Article 7 EU or in order to facilitate the exercise by the Union of the powers it shares with the Member States

22. This complementarity exists, in the view of the Network, however the tasks of the Agency are defined in the future and, in particular, whether the remit of the Agency is confined to the scope of Community (or Union) law or whether its remit covers Article 7 EU. Indeed, if the Agency is to act as an early warning instrument for situations covered by Article 7 EU,
 it is essential that the Agency may be provided with reliable and objective information concerning the legal situation of all Member States, in order, if issues of concern appear, to react in a timely manner. As already emphasized, if such a mechanism is to be used in a non-selective manner, rather than run the risk of being instrumentalized, it should proceed on the basis of a systematic monitoring by independent experts, providing comparable data and objective assessments on the situation of fundamental rights in all the Member States of the Union.

23. The information and assessments provided by the Network of independent experts will also be useful if the remit of the Agency is strictly confined to areas of Community (or Union) competence, i.e., to the scope of application of the Charter of Fundamental Rights. Indeed, because there does not exist a strict division of competences between the Member States and the Union in the implementation of the rights covered by the Charter, it is necessary, in order to identify where the Union (or the Community) should exercise certain powers it has been attributed, to screen the developments within the Member States which could lead to new barriers being created in the internal market or which could threaten the mutual confidence on which the area of freedom, security and justice is premised. The monitoring performed by the Network should identify such situations where divergences occur between the Member States which may justify the exercise by the Union of the competences it has been conferred upon, either by the use of the flexibility clause in combination with the objectives of the EC/EU which intersect with fundamental rights recognized in the Charter,
 or on the basis of specific provisions of the treaties (or of the Treaty establishing a Constitution for Europe) which could lead to the adoption of legislative instruments implementing fundamental rights.

24. Considering the number of such provisions, which now open up for the possibility of a true fundamental rights policy developed by the union by the adoption of legislative instruments,
 a systematic and reliable screening of the situation of fundamental rights in the 25 Member States of the Union appears indispensable. Indeed, these clauses may justify the exercise by the Union (or the Community) of its attributed powers, in order to realize fundamental rights, where a comparative overview of the evolution of fundamental rights in the different Member States leads to the conclusion that such an intervention may be required, and would be in conformity with the principles of subsidiarity and proportionality guiding the exercise by the Union of competences it shares with the Member States. It would simply not be credible to set up an Agency entrusted with making recommendations to the EU institutions in the field of fundamental rights, without this agency being provided with an evaluation by a network of legal experts covering all the Member States either with respect to the full Charter of Fundamental Rights or with respect at least to the rights of the Charter the Agency must contribute to fulfilling.

b) The structure of the Agency

25. The public consultation document of the Commission presents the Agency as “ a crossroads facilitating contact between the different players in the field of fundamental rights, allowing synergies and increased dialogue between all concerned”.
 In the view of the Network, at least three views of the Human Rights Agency deserve close attention.
 

26. Under a first conception, the Human Rights Agency could be conceived as closely as possible in conformity with the Principles relating to the status of national institutions for the promotion and protection of human rights, as endorsed by the United Nations General Assembly of 20 December 1993 (« Paris Principles »),
 and with the Recommendation n° R(97)14 of the Committee of Ministers to member states on the establishment of independent national institutions for the promotion and protection of human rights
, with a composition and guarantees ensuring a pluralist representation of the civil society, of diverse trends in philosophical or religious thoughts, of the academic world, and of Parliament, and the independence of this institution, implying for instance that governmental representatives may only take part in the deliberations in an advisory capacity.

27. Under a second conception, the Human Rights Agency could be conceived as composed by the delegates of the national institutions for the promotion and protection of human rights of the Member States, or of equivalent institutions in the Member States which have not currently set up such institutions according to the Paris Principles of 1993. The Member States should be encouraged to establish such institutions where they have not done so yet, in order to develop the Human Rights Agency as based on the cooperation between these national institutions. The independency of the Agency could be derived, under this model, from the independency guaranteed to each national institution in its own Member State. The Network notes, however, the present diversity of the solutions adopted in this regard by the different Member States, and the potential difficulty a Human Rights Agency thus conceived would face when confronted to issues specific to the EU legal order, as distinct from issues faced by all the Member States of the Union and for which certain common answers may be sought. 

28. Under a third conception, the Human Rights Agency could be seen as closely replicating the structure of the current European Union Monitoring Centre on Racism and Xenophobia. Its extended mandate would simply translate into a larger staff and more resources, and into the development of further networks covering other areas than racism and xenophobia which the EUMC deals with at present.

29. It is clear that, whatever of these or other, competing, models, is proposed at the outcome of the public consultation launched by the public consultation, an independent assessment of the compatibility with the requirements of the Charter of Fundamental Rights of the situation of fundamental rights in the Member States and the Union remains useful and, indeed, necessary, for the Human Rights Agency to perform its functions. Any recommendations made by the Agency or any opinion it delivers must consider that the baseline – the minimum requirement – is compliance with the Charter of Fundamental Rights. In order to ensure that the opinions and policy recommendations adopted by the Fundamental Rights Agency, either in its renewed, pluralistic composition, or after large consultations with stakeholders, will comply with the minimum requirements of the Charter, an independent legal assessment of these requirements is necessary.
c) The need for a legal monitoring feeding into other forms of data collection and analysis as could be performed by the Agency

30. The complementarity between the current work of the EU Network of independent experts in fundamental rights and the Human Rights Agency also results from the distinction between a form of monitoring which examines the compatibility with certain developments with the requirements of the rights, freedoms and principles of the Charter of Fundamental Rights and prepares legal opinions on such compatibility, whether they concern developments within the Member States or within the Union, on the one hand, and data collection and analysis as performed currently by the EUMC and as shall be performed by the Fundamental Rights Agency, on the other hand. 

31. In the view of the Network, it is crucial that the former monitoring function, performed on the basis of the EU Charter of Fundamental Rights, be pursued; at the same time, it is highly desirable that such a monitoring be complemented by the setting up of a Fundamental Rights Agency which could, on the basis of the findings of such a monitoring, prepare recommendations following a consultation of all stakeholders, and thus contribute to the development of the fundamental rights policy of the Union. 

32. The monitoring of the Member States based on the rights, freedoms and principles of the Charter of Fundamental Rights serves the different functions which have already been highlighted above, where the objectives of the preparation of country reports by the Network were presented :  first, it contributes to the exchange of good practices in the area of fundamental rights and therefore serves mutual learning between the States; second, it provides the institutions, especially the European Parliament and the European Commission, with the objective and reliable information on the situation of fundamental rights in the Member States of the Union which the institutions require to possess in order to fulfil their constitutional functions under Article 7 EU, especially after the revision of this provision now enriched with a preventive mechanism; third, it may serve to alert the institutions about the emergence of diverging standards in the field of fundamental rights, which would risk either to recreate obstacles to the free movement of goods or to the transborder provision of services, thus impeding the correct functioning of the internal market, or imperil the mutual trust on which the cooperation between the national authorities responsible for law enforcement is premised. 

33. Whether these functions are integrated within the remit of the Human Rights Agency or whether they are performed alongside the Agency but providing it with the analyses it will require to prepare recommendations, they can only be performed by a group of independent experts covering the 25 Member States in a decentralized manner, on a systematic rather than on an ad hoc basis. The organisation of such a monitoring under a contractual mode of relationship either with the institutions or with the Human Rights Agency is incompatible, in the long run, with the requirements of independency. The organisation of such monitoring on an ad hoc basis is incompatible with the systematic and non-selective screening which is needed for these functions to be adequately fulfilled.

d) The potential contribution of the Network to monitoring the implementation of Union law 

34. The monitoring of the Member States by the EU Network of independent experts on fundamental rights has not, until now, served to verify the implementation of the Union instruments in the creation of the area of freedom, security, and justice. However, this function could be expanded in the future. The expected Framework decision on certain procedural rights in criminal proceedings throughout the European Union in particular may signal the beginning of a systematization of this form of monitoring. In the extended Impact Assessment of the proposal of the Commission on this instrument, the Commission calls for 

a regular monitoring exercise on compliance. This should be on the basis of Member States themselves submitting data or statistics compiled by their national authorities and submitted to be collated and analysed by the Commission. The Commission could use the services of independent experts to analyse the data and assist with the drawing up of reports. One possible team of independent experts is the EU Network of Independent Experts on Fundamental Rights.
 

35. Indeed, the proposal of the Commission for a Council Framework decision in this area contains a specific clause on evaluating and monitoring the effectiveness of the Framework Decision (Article 15), with one possibility being to be assisted in this by an independent monitoring by the EU Network of Independent Experts in Fundamental Rights.
 When the Treaty establishing a Constitution for Europe will enter into force, it will contain a clause (Article III-260) according to which 

the Council may, on a proposal from the Commission, adopt European regulations or decisions laying down the arrangements whereby Member States, in collaboration with the Commission, conduct objective and impartial evaluation of the implementation of the Union policies referred to in this Chapter [Chapter IV, Area of Freedom, Security and Justice] by Member States’ authorities, in particular in order to facilitate full application of the principle of mutual recognition. The European Parliament and national Parliaments shall be informed of the content and results of the evaluation.

36. For such an objective and impartial evaluation to be performed, is will be required to set up a group of legal experts monitoring the implementation by the member States of Union policies adopted in the area of freedom, security and justice. The EU Network of independent experts, if and when it will be confirmed in its existence by an adequate regulatory framework, may be called upon to perform this function. 

e) The complementarity of the Network of independent experts and the Fundamental Rights Agency

37. For the reasons exposed above, the Network stresses the importance of the continuation of the specific form of monitoring it performs on the Member States and the institutions of the Union. It believes that, if the establishment of a Human Rights Agency were to lead to abandoning this monitoring – performed by independent legal experts, specialists in the international and European law of human rights, covering all the Member States and the Union, and assessing the situation of fundamental rights on the basis of all the substantive provisions of the Charter of Fundamental Rights –, it would constitute a regression in the framework of fundamental rights protection in the EU, and would be in contradiction with the very aims pursued by the establishment of a Human Rights Agency. 

38. On the other hand, the Network notes that it is highly desirable that such a monitoring be complemented by the setting up of a Human Rights Agency which could, on the basis of the findings resulting from such a monitoring, prepare recommendations following a consultation of all stakeholders, and thus contribute to the development of the fundamental rights policy of the Union. A group of legal experts entrusted with the independent monitoring of the situation of fundamental rights in the Member States and the Union would provide the Agency with its conclusions, and the Agency would be ideally placed to build upon these conclusions and, on this basis, recommend certain initiatives, commission further thematic studies, or organize fora in which all the stakeholders could take part in order to identify what proposals should be made.  Conversely, to the extent that the Agency collects certain data of a factual nature, or commissions thematic studies, the Network of independent experts on fundamental rights could use this information in performing its monitoring, which would therefore be facilitated by a close cooperation with the Agency. 

IV. The establishment of the EU Network of independent experts in fundamental rights

39. The Network currently is created on a purely contractual basis. This may be justified in the short term, for an experimental project, in order to verify the feasibility of a mechanism of monitoring of the situation of fundamental rights in the Union by independent experts. However, the extension of the mandate of the EUMC into a Fundamental Rights Agency should be seen as an opportunity to move beyond this initial phase.

40. Either in the Regulation establishing the Fundamental Rights Agency by building on the EUMC and its instituting Regulation, or in a separate legal instrument,
 a group of independent experts on fundamental rights should be established on a permanent basis. This group should be asked to submit reports on the situation of fundamental rights in the Member States and in the activities of the Union on a regular basis, preferably an annual basis, using the Charter of Fundamental Rights, as the most authoritative catalogue of rights in the legal order of the European Union, as its reference. It should deliver opinions on legal issues related to fundamental rights, upon the request of the European Commission, of the European Parliament, or of the Fundamental Rights Agency. It could also be requested to prepare certain thematic studies, for which comparisons are to be made between the different Member States, for instance in the context of the preparation of a legislative proposal by the Commission. 

41. The experts composing this group should present adequate qualifications in international and European human rights law, however, in order to reinforce the legitimacy of this group while preserving its independency, the modes of appointment of its members should be revised. These experts should be lawyers with a minimum of ten years’ experience in the field of international human rights and of their protection at national level, and fully independent from the national governments. A regime of incompatibilities could ensure that this requirement of independency is fully complied with. These experts could be proposed by the member States, each of which could present a list of three names of persons meeting these qualifications, with the final selection being made by the European Parliament. 

42. The establishment of the EU Network of independent experts in fundamental rights of a group of independent experts in fundamental rights under a different denomination, should also lead to improving the logistical support for such a group.
 

V. Conclusion

43. Discussing the relationship between the EU Network of independent experts on fundamental rights and the future Human Rights Agency, the Working Document of 25 March 2004 on the proposal for a Council Regulation on the European Monitoring Centre on Racism and Xenophobia (Recast version) prepared with the European Parliament’s Committee on Citizens’ Freedoms and Rights, Justice and Home Affairs (rapp. J. Swiebel) concluded that 

It is important to stress that the analytical, evaluative and advisory functions of the Experts’ Network continue to be fulfilled in an independent way. This should not prevent close links between the Human Rights Agency and the Experts’ Network being established.
 

44. This position paper is fully consonant with this analysis. The role currently fulfilled by the EU Network of independent experts in fundamental rights should continue in the future, both because it includes a form of monitoring which cannot be assimilated to mere data collection and analysis and because the Network covers all the Member States of the Union with respect to which the Network may offer an objective and reliable assessment of the situation of fundamental rights, thus facilitating the exercise by the institutions of the Union of the competences conferred upon them both under Article 7 EU and under specific provisions of the EC Treaty and the EU Treaty in the field of fundamental rights, even when the link to fundamental rights is not explicit.

45. The independency and continuity of the tasks performed by the Network should be preserved by providing the Network with an adequate normative framework. The ad hoc creation of expert networks on a contractual basis, following a public call for tenders, is not in the long term a sustainable solution for the satisfactory fulfilment of the monitoring function currently entrusted to the Network. Valid reasons may be put forward for the integration of a group of independent experts in fundamental rights within the broad structure of the Agency, provided the functions of such a group and the mode of appointment of its members are explicitly defined in the Regulation revising, or substituting itself to, Council Regulation (EC) 1035/97 of 2 June 1997 establishing a European Monitoring Centre on Racism and Xenophobia, and provided, therefore, the form of monitoring performed by the EU Network of independent experts on fundamental rights continues in this revised form.
 No less valid reasons plead in favor of the maintenance of a separate group of independent experts, created under a decision of the European Commission, and entrusted with the preparation of regular reports on the situation of fundamental rights in the European Union and its Member States. Indeed, this latter solution – the establishment by a decision of the Commission of a group of independent experts in fundamental rights as a consultative body – may be required if, due either to the difficulty of identifying an adequate legal basis in the Treaties or due to considerations of opportunity, the remit of the Agency is confined to the legal order of the European Union, and does not extend to the Member States and to the monitoring of the situation of fundamental rights in situations presenting no relationship to Union law, as would contribute to the mechanism of Article 7 EU. 

� Throughout this paper, the expression « Human Rights Agency » will be used instead of the expression « Fundamental Rights Agency » used in the consultation document of the European Commission. The European Council has referred twice to the « Human Rights Agency », once in conclusions from the Brussels European Council of 13 December 2003, and more recently in the Hague Programme on the strengthening of Freedom, Security and Justice in the Union annexed to the conclusions of the European Council of 4-5 November 2004. The European Council here « recalling its firm commitment to oppose any form of racism, antisemitism and xenophobia as expressed in December 2003, welcomes the Commission's communication on the extension of the mandate of the European Monitoring Centre on Racism and Xenophobia towards a Human Rights Agency » (Presidency Conclusions, Brussels, 5 November 2004, 14292/04, CONCL 3, at p. 14). The EU Network of independent experts on fundamental would not exclude a role for the Human Rights Agency in providing reliable and objective data on the situation of fundamental rights in third countries with which the European Community/Union would enter into relationship. As the use of the expression « Fundamental Rights Agency » by the public consultation document of the Commission seems to prejudge the question as to whether the Human Rights Agency should be given any role vis-à-vis third countries, the Network would prefer to remain with the broader expression used by the European Council. 


� See EU Network of independent experts on fundamental rights, Report on the situation of fundamental rights in the European Union and its Member States in 2002, March 2003, at p. 25. 


� P. Alston and J.H.H. Weiler, “An ‘Ever Closer Union’ in Need of a Human Rights Policy: The European Union and Human Rights”, in P. Alston, with M. Bustelo and J. Heenan (eds.), The European Union and Human Rights, Oxford, Oxford University Press, 1999, p. 3.


� Since it has been enlarged to include experts covering the new Member States of the European Union, the annual budget of the Network is of 659.000 euros. 


� For general information on the Network, see � HYPERLINK "http://europa.eu.int/comm/justice_home/cfr_cdf/index_en.htm" ��http://europa.eu.int/comm/justice_home/cfr_cdf/index_en.htm�


� The country reports are currently accessible online at � HYPERLINK "http://www.cpdr.ucl.ac.be/cridho" ��www.cpdr.ucl.ac.be/cridho� (“documentation online”).


� Memorandum of M. Vitorino and the Presidency : Application of the Charter of Fundamental Rights, SEC(2001) 380/3. 


� COM (2003) 606 final, of 15.10.2003.


� OJ C 180, of 10.3.2001.


� Article 7(2) to (4) EU (Article I-59 of the Treaty establishing a Constitution for Europe) (“Suspension of certain rights resulting from Union membership”) and, for the implementation of these sanctions in the framework of the EC Treaty, Article 309 EC. 


� The report was submitted by Martti Ahtisaari, Jochen Frowein and Marcelino Oreja, adopted in Paris on 8 September 2000: See http://www.virtual-institute.de/en/Bericht-EU/report.pdf.


� Doc. PE 339.635, at p. 4. 


� It appears however uncertain whether an adequate legal basis could be identified therefore, especially under the current treaties where the flexibility clause of Article 308 EC does not extend to the Union, and where the creation of an area where the guarantees of the Charter of Fundamental Rights are fully respected is not ranked among the objectives of the EC.


� Article I-18 of the Treaty establishing a Constitution for Europe , in the renumbered version signed in Rome on 29 October 2004 (CIG 87/2/4 REV. 2). According to this clause, “If action by the Union should prove necessary within the framework of the policies [of the Union] to attain one of the objectives set by the Constitution, and the Constitution has not provided the necessary powers, the Council of Ministers, acting unanimously on a proposal from the Commission and after obtaining the consent of the European Parliament, shall take the appropriate measures”. This provision retains and somewhat enlarges Article 308 EC (ex-Article 235 of the EC Treaty). Article I-3 of the Treaty establishing a Constitution for Europe lists among the objectives of the Union “combat[ing] social exclusion and discrimination”; promoting “social justice and protection”; pursuing “equality between women and men” and “solidarity between generations”; and protecting children's rights.


� Examples include, in the Treaty establishing a Constitution for Europe, Article III-124 which provides that the Council acting unanimously may adopt a European law or framework law in order to establish the measures needed to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation, and that it may, acting by qualified majority, establish basic principles for Union incentive measures and define such incentive measures, and support action taken by Member States in order to contribute to combating discrimination. This provision corresponds to Article 13 EC, as revised by the Treaty of Nice.  It is on the basis of this article that the Council has adopted Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons  irrespective of racial or ethnic origin (OJ L 180 of 19.7.2000, p. 22) and Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation (OJ L 303 of 2.12.2000, p. 16). Article III-125 of the Treaty establishing a Constitution for Europe provides that European laws or framework laws may be adopted in order to facilitate the exercise of the right of every citizen of the Union to move and reside freely and the Constitution. It is on the basis of Article 18 EC, which has inspired Article III-125 of the Constitutional Treaty, that the European Parliament and the Council adopted Directive 2004/38/EC of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States (Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, OJ L 158 , 30.4.2004, p. 77). Articles III-266 and III-267 concern, respectively, the development by the Union of a common policy on asylum, subsidiary protection and temporary protection, and the development of a common immigration policy. The first of these provisions restates Articles 63, al. 1 and 2, EC, and 64(2) EC ; the second provision is a reformulation of Article 63, al. 3 and 4, EC. It is on these bases that the Council adopted Directive 2003/86/EC of 22 September 2003 on the right to family reunification (OJ L 251 of 3/10/2003, p. 12) and Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum-seekers (OJ L 31 of 6/2/2003, p. 18). Article III-270(2) of the Treaty establishing a Constitution for Europe provides that, to the extent necessary to facilitate mutual recognition of judgments and judicial decisions and police and judicial cooperation in criminal matters having a cross-border dimension, European framework laws may establish minimum rules which may concern, inter alia, the mutual admissibility of evidence between Member States, the rights of individuals in criminal procedure, or the rights of victims of crime. It is on the basis of Article 31 EU, from which Article III-270 is inspired, that the European Commission recently proposed the adoption of a Council Framework Decision on certain procedural rights in criminal proceedings throughout the European Union (COM(2004) 328 final, 28.4.2004).


� At p. 4. 


� The Network does not thereby exclude any other models which could be proposed in the course of the public consultation launched by the Communication of the Commission of 25 October 2004. It identifies three possible models among many other conceivable ones. 


� See UN doc. A/RES/48/134, adopted by the 85th plenary meeting of the UN General Assembly, « National institutions for the promotion and protection of human rights ». 


� Adopted by the Committee of Ministers on 30 September 1997 at the 602nd meeting of the Ministers’ Deputies. 


� SEC(2004) 491, of 28.4.2004, p. 22.


� See para. 83 and 84 of the Explanatory Memorandum, Proposal for a Council Framework Decision on certain procedural rights in criminal proceedings throughout the European Union, COM(2004) 328 final of 28.4.2004.


� In March 2003 for example, the Commission has set up a consultative group called “Experts Group on Trafficking in Human Beings” (Commission Decision 2003/209/EC of 25 March 2003 setting up a consultative group, to be known as the “Experts Group on Trafficking in Human Beings”, OJ L 79 of 26.3.2003, p. 25), consisting of twenty individuals specially qualified in this field, proposed by the governments of the European Union Member States, as well as by international, inter-governmental and non-governmental organizations active in preventing and combating trafficking in human beings. The mission of this Group is to issue opinions or reports to the Commission at the latter’s request or on its own initiative, taking into due consideration the recommendations set out in the Brussels Declaration that was adopted following the “European Conference on Preventing and Combating Trafficking in Human Beings - Global Challenge for the 21st Century”, which was held from 18 to 20 September 2002. One of those recommendations was precisely the setting up of such an experts group. The first task of the experts group will be to submit, on the basis of these recommendations, a report to assist the Commission with a view to launching further concrete proposals at European level. Another example is the “European Group on Ethics in Science and New Technologies”, created by a decision of 16 December 1997, which is an independant, pluralist and multidisciplinary body (consisting of twelve members appointed by the Commission for their expertise in this field) that advises the European Commission on ethical aspects of science and new technologies in connection with the preparation and implementation of Community legislation or policies. 





� In its present status, the Network is poorly equipped logistically, and has a budget which represents 1/10 of that of the EUMC on Racism and Xenophobia.


� Doc. PE 339.635, at p. 6. 


� This seems to be the position expressed in Amnesty International’s contribution to the Commission Consultation on the establishment of an EU Fundamental Rights Agency, released in December 2004. Though proposing the incorporation of the role of the Network into the structure of the Agency, Amnesty International does emphasize the important role of that Network and of the monitoring function it performs (pp. 5-6). 





