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Background 

1.1 The European Monitoring Centre on Racism and Xenophobia (EUMC) was established by Council Regulation (EC) No. 1035/97[1] as a Community body to provide the Community and the Member States with objective, reliable and comparable information on racism, xenophobia and anti-Semitism. The European Council decided on 12 and 13 December 2003 to extend the mandate of the EUMC "to make it a Human Rights Agency". A subsequent Commission consultation document seeking views on how this objective might be achieved was considered by the previous Committee on 1 December 2004 and 10 February 2005 and debated in European Standing Committee B on 14 March 2005. The proposal for a fundamental rights agency was also debated in Westminster Hall on 2 February 2005. 

1.2 The previous Committee drew attention to the risk that the proposed agency might duplicate the work of the institutions of the Council of Europe under the European Convention on Human Rights (ECHR) and did not think that the Charter of Fundamental Rights of the European Union should be relied on to determine the powers of the new agency, unless and until the Charter were to become legally binding. 

1.3 In our consideration of the proposed draft Council Regulation to establish a European Union Agency for Fundamental Rights, we drew attention to the use of Article 308 EC as the legal base. We noted the Government's view that there were reasonable arguments that it was a general objective of the Community to ensure that its own action fully respected human rights and that this objective, which applied in all areas of the Community's action, including in the course of the operation of the common market, would be furthered by the establishment of the Agency. Although we accepted that the Minister had explained the use of Article 308 EC as the legal base for this proposal, it remained unclear to us how provisions of the EC Treaty could be used to create a European Union body. 

1.4 In this regard, we noted that an associated draft Council Decision had been proposed under Articles 30, 31 and 34(2)(c) EU which would "empower" the Agency to pursue its activities in the areas covered by Title VI of the EU Treaty (i.e. police and judicial cooperation in criminal matters). The Minister referred to this draft Council Decision to extend the Agency's activities to the third pillar activities of police and judicial cooperation in criminal matters, and explained that this would constitute the basis for creating a "European Union body". 

1.5 However, the Minister also informed us that the Government, with the support of four other Member States, opposed the adoption of the Council Decision as it considered that the Agency should be primarily focused on assisting in relation to fundamental rights issues arising from the implementation of Community law. We agreed with the Minister that the focus of the Agency, if created, should be on fundamental rights issues arising from implementation of Community law and that the risk of duplication with the ECHR would be minimised if the Agency were not given a role in relation to police and judicial cooperation under the EU Treaty. 

1.6 We held the document under scrutiny pending further information from the Minister on the course of the negotiations. 

The revised draft EC Council Regulation and EU Council Decision 

1.7 The Parliamentary Under-Secretary of State at the Department for Constitutional Affairs (Baroness Ashton of Upholland) attaches to her supplementary explanatory memorandum of 25 October 2006 a revised version of the draft Council Regulation establishing the Agency and a revised version of the draft Council Decision to empower the Agency to pursue its activities in the areas falling under Title VI of the EU Treaty (i.e. police and judicial cooperation in criminal matters). 

1.8 The draft Regulation has undergone a number of changes, the most significant of which appear to be as follows. The Agency continues to be referred to as a "European Union Agency", despite the draft Regulation being based on Article 308 of the EC Treaty. By virtue of Article 3(3) the function of the Agency is to "deal with fundamental rights issues in the European Union and in its Member States when implementing Community law". The geographical scope of the Agency has been extended to include candidate countries and countries with which the Community has concluded a Stabilisation and Association Agreement. 

1.9 Article 3(2) (which referred to the Charter of Fundamental Rights of the European Union) has been deleted. References to the Charter have been removed from the body of the Regulation and transferred to the recitals. The Charter is now referred to in the second recital where it is described as reflecting the rights resulting from the constitutional traditions of the Member States and the international agreements to which they are party, including the European Convention on Human Rights. The Charter is also referred to in the ninth recital, where it is indicated that the Agency "should refer in its work to fundamental rights within the meaning of Article 6(2) EU, including the European Convention on Human Rights and Fundamental Freedoms, and as reflected in particular in the Charter of Fundamental Rights, and the accompanying explanations bearing in mind its status". 

1.10 As before, the tasks of the Agency are to collect and analyse information, to carry out studies and make annual reports on fundamental rights issues, to give opinions on "specific thematic topics" for the Union institutions and the Member States when implementing Community law, either on its own initiative or at the request of the European Parliament, the Council or the Commission. Whereas the previous version referred specifically to the Agency having a role in the procedure under Article 7 EU, this has now been deleted. The Agency continues to have a limited function in relation to legislative scrutiny, since, by virtue of Article 4(2) the Agency may give opinions on Commission proposals or on the positions taken by the institutions where a request has been made to this end by the European Parliament, the Council or the Commission. However, such opinions may not concern the legality of acts within the meaning of Article 230EC or the question of whether a Member State has failed to fulfil an obligation under the EC Treaty, within the meaning of Article 226EC. 

1.11 Changes have also been made to the arrangements for the adoption of a Multiannual Framework, to improve cooperation with the Council of Europe and in the management structure of the Agency. As far as the first of these is concerned, the Framework is to be adopted by the Council on a proposal from the Commission and after consultation with the European Parliament, whereas the original proposal was for this to be adopted by the Commission under the regulatory procedure provided for under Council Decision 1999/468/EC. 

1.12 Although the original proposal referred to cooperation with the Council of Europe, further provision has now been made in Article 5(2) (which requires the Multiannual Framework to contain provisions to ensure the "complementarity" of the Agency's work with that of the Council of Europe in the field of fundamental rights), Article 6(2)(b) (which requires the Agency to take account "where appropriate" of the activities undertaken by the Council of Europe) and Article 9 (which requires the Agency to coordinate its activities with those of the Council of Europe, and the Community to enter into a cooperation agreement with the Council of Europe, which agreement is to include provision for the appointment by the Council of Europe of an independent person to sit on the Management and Executive Board of the Agency). 

1.13 As far as the management of the Agency is concerned, Article 12 now requires the Executive Board of the agency to be composed of the Chair and Vice-chair of the Management Board, two other members of the Management Board (chosen from those appointed by the Member States), one representative of the Commission and the person appointed by the Council of Europe. (Previously, the Executive Board was to be composed of the Chair and Vice-chair of the Management Board and two representatives of the Commission). 

1.14 Provision is now made by Article 12a for the appointment of a Scientific Committee composed of independent human rights experts appointed by the Management Board to be the "guarantor of the scientific quality" of the Agency's work. 

1.15 The Director of the Agency will, as before, be appointed by the Management Board (Article 13) but no longer simply on the basis of a list of candidates provided by the Commission. Instead, the Management Board will make the appointment following a cooperation procedure in which the European Parliament and the Council will give their opinions and state their order of preference from the candidates proposed by the Commission, and with the Management Board being obliged to take these opinions into account. 

1.16 The draft Council Decision conferring functions on the Agency under Title VI of the EU Treaty has remained substantially unchanged. It "empowers" the Agency to pursue the activities referred to in the draft Regulation also in respect of matters covered by Title VI of the EU Treaty (i.e. police and judicial cooperation in criminal matters) and causes the provisions of the draft Regulation to apply "by analogy" to Union law and bodies under Title VI EU. 

The Government's view 

1.17 In her Supplementary Explanatory Memorandum of 25 October 2005 the Parliamentary Under-Secretary of State at the Department for Constitutional Affairs (Baroness Ashton of Upholland) explains that the Government is "on the whole" content with the latest draft of the proposal as amended by the Austrian Presidency, with the exception of the draft Council Decision extending the remit of the Agency to matters covered by Title VI of the EU Treaty. The Minister explains that the Government "maintains its opposition to extending the Agency's activities to the third pillar because of the lack of an appropriate legal base for doing so as well as the risk of duplication with the work of the Council of Europe". 

1.18 The Minister describes in more detail the amendments which have been made to the proposal and draws attention to the fact that all references to the Charter of Fundamental Rights and Freedoms have been moved to the recitals and are accompanied by a reference to the official explanations and legal status of the Charter. The Minister adds that this change was required "to avoid any confusion on the legal status of the Charter which is an important political declaration but is not legally binding". The Minister adds that, for this reason, it would have been inappropriate to refer to it in the body of the Regulation. The Minister also explains that it was important to refer to the official explanations of the Charter in order to "qualify the meaning of the rights contained in this document". 

Conclusion 

1.19 We thank the Minister for her Supplementary Memorandum and for keeping us informed of progress of the negotiation of this important measure. 

1.20 We firmly support the Minister in her efforts to ensure that the risk of any duplication of the work of the Council of Europe is minimised, and we agree with the Government's opposition to giving the proposed Agency any role in relation to police and judicial cooperation in criminal matters under Title VI of the EU Treaty. 

1.21 We welcome the amendments which have been made, which appear to us to be beneficial and to resolve many of the concerns we had expressed, notably as to the status of the Charter of Fundamental Rights and the governance of the proposed Agency. Nevertheless, we remain concerned as to how Article 308 EC can properly be used to create a European Union body, particularly in circumstances where the Agency is not given any role under the EU Treaty. 

1.22 Having regard to the importance of the proposal, and the amendments which have been made, we consider that the creation of the Agency and its proper role ought now to be debated in European Standing Committee.
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