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Minutes of Evidence

TAKEN BEFORE THE SELECT COMMTTEE ON THE EUROPEAN UNION
(SUB-COMMITTEE B)

MONDAY 18 JUNE 2007

Dykes, L.

Eccles of Moulton, B
Freeman, L (Chairman)
Haskel, L

Lee of Trafford, L

Present

Mitchell, L

Powell of Bayswater, L
St John of Bletso, L
Whitty, L.

Examination of Witness

Witness: LorRD WiLLIAMSON OF HORTON, GCMG, CB, a Member of the House, examined.

Q1 Chairman: Lord Williamson, thank you very
much indeed for coming to help us with our inquiry.
This is our first session effectively and the aim of the
exercise is to try to produce a report at some time, let
us say, in November after the Commission has come
forward with its conclusions as to where the single
market can be developed further and better. What we
are seeking to do at this stage is to focus to some
extent on the energy sector, the telecommunications
sector and the financial services sector. We would
welcome anything that you wish to say in answer to
the first two questions. What guidance would you
offer this Committee as to where we should be
looking? To what extent have the goals of the single
market changed since its inception? What has been
the reason behind the change? Secondly, what have
been the key drivers behind the internal market
project to create a single market?

Lord Williamson of Horton: Thank you very much
indeed for inviting me. I see the questions have a
general heading at the top which is “The single
market—past, present and future”. 1 thought that
was quite a lot to respond to. I am rather better on the
past than the present and the future but nonetheless
I will do my best to help the sub-committee. On the
first question about the change, if any, in the goals of
the single market, I believe there have been quite
significant changes but we should not draw the
conclusion that what has been achieved is, as it were,
dead wood. I am a great believer in the view that what
has happened should continue to run at cruising
speed. I am very keen on that. We do not have to
necessarily intervene in everything because a few
hundred million people are operating the single
market on the basis that has been decided so far. I
believe that there are changes in the goals of the single
market and particularly in my view it has been added
to, not just changed, with the passage of time. I think
you are already running on those lines in what you
have said. Why is that? First, it is because of the big

change in circumstances compared to the situation
when it was launched. You can think of obvious
changes like movement of labour, which is quite
different from what it was, much bigger and
sometimes more difficult; the attention to the
environment and big changes also in such things as
the scale of retailing. We did not have giant
supermarkets in 1968 when we first had a Customs
Union and we did not have such big ones when we
came to the single European Act in the eighties.
Secondly, I think there is much greater recognition of
the potential effect on the core single market of action
or lack of action elsewhere. I know you are on this
point but it is for me a key point. For example, the
extent of liberalisation in energy markets and the
telecoms revolution with online purchasing and all
these changes. These are the reasons why there are
changes, not political decisions in a sense. It is just
that the world has changed and we need to keep up
with it.

Q2 Lord Powell of Bayswater: 1f you were in our
place sitting here, what would you focus on?
Obviously the inquiry cannot focus on the whole
single market, past present and future. If you were
looking at one of the key issues you think we ought
to ferret out, particularly for the next phase, what
would you identify?

Lord Williamson of Horton: 1 think in this case the
second of the two documents by the Commission is
quite helpful. It does identify a number of areas
where it is important to look at the changes or the
additions to the situation since the first decisions were
taken. That does of course include the points which
you seem to be establishing now: the areas like the
public utilities, not just energy but the other public
utilities such as electricity, gas, mail and so on, where
progress is not always very fast and where the
element you are coming on to of economic
nationalism is well known to remain in some parts of
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the European Union. Therefore, the progress
towards getting a genuinely open market is much
more difficult in those areas. That is a very important
point. A key further point is to look at areas where we
have made progress but not enough, that we are
running but not well enough. Obviously financial
services are not complete. We congratulate ourselves
that we have now done something on financial
services but obviously not enough. Particularly in
view of the importance for the United Kingdom, I
think it would be good if this Committee could look
at that. The third element is to look at areas where the
nature of the original decisions may not fit the
current circumstances. The form of regulation may
be too tight now we have changed quite a lot to more
open systems of mutual recognition and so on. The
fourth element is that there are areas where the
European Union can have a big influence outside its
borders by being a global setter of standards and
quality arrangements and so on. I think that is quite
important because it is valuable for our economies if
we can influence what is done elsewhere.

Q3 Lord Powell of Bayswater: Do you think there is
anything to be gained from pursuing Mrs Merkel’s
proposal, which has gone quiet recently, of trying to
negotiate common standards between Europe and
the United States?

Lord Williamson of Horton: 1 am somewhat hesitant
about whether that would lead to very much in the
near future. I think it would be very difficult to do. If
it was a perfect world, that would be lovely but we
have to concentrate on where we are most likely to
get results. I think that would prove a difficult task. If
this sub-committee can achieve it, you will go down
in future as one of the most famous sub-committees,
but I doubt whether you will.

Q4 Lord Haskel: Who do you think have been the
main beneficiaries of the single market and do you
think this is likely to change?

Lord Williamson of Horton: Obviously consumers of
goods and services are the first main beneficiary. On
the principle which Adam Smith was very keen on,
opening up into a competitive market, which is what
has happened to a considerable degree, consumers
are beneficiaries. More broadly, the economy as a
whole is a beneficiary. I see the Commission quote 2.2
per cent additional GDP growth for the period up to
2006. I do not stand by that figure myself. It may vary
a bit but it seems to me fairly obvious that there has
been additional GDP growth as a result of opening
up the markets in the way we have done it and
therefore that spreads everywhere. Obviously there
are some who are beneficiaries in a rather more
simple sense—that is, holiday makers and people like
that who are happy usually with the arrangements by
comparison with the miserable time we used to spend

trying to cross frontiers, get our currencies and all the
other things that we used to have to do. Will it
change? It will change to the extent that the work
which you and others are doing to concentrate on
getting more open and fairer markets in areas such as
energy, telecoms and so on means there will be new
beneficiaries as a result of that. The basic, internal,
single market has benefited those I have mentioned.

Q5 Lord Haskel: A corollary to the beneficiaries is
those who have suffered. Do you think for instance
that some of the newer members have suffered
because some of their people come to Britain,
Germany and France? Their skilled people are
coming to these countries and doing very well, but
now the new Member States are beginning to say that
they are suffering because of the lack of skills. They
are losing valuable people. Do you think that small
companies are suffering because now the market is so
big. It is being dominated by large companies. You
yourself mentioned supermarkets and retail
organisations that are now larger than ever. Do you
think that there is anybody on the other side of the
coin who has suffered?

Lord Williamson of Horton: If you make a big change,
as we have made in the European Union, by moving
from a system where national frontiers were very
obstructive, as we know they were for a long time,
and you open it up, of course there will be some
people who will suffer in the short term because there
is increased competition; there are difficulties arising
from movement of labour. It does not operate as
smoothly as theoretically it might. That is obviously
the case. Also existing interests respond because they
do not like some of the things that are happening. As
it happens 1 was in France at the time of the
Maastricht Referendum and 1 asked all my
neighbours in France were they for or against. Some
were for; some were against. My next door neighbour
said he was against the Maastricht Treaty. I asked
him why. He was a Frenchman. He said, “I am
against the Maastricht Treaty because of Portuguese
shoes. There are far too many Portuguese shoes.”
Vested interests are going to suffer. He had to give up
his shoe business and set up a duck business. People
have to adapt. There are difficulties because the
change is quite fundamental but we are creating more
wealth. It is difficult to handle the run in and the
changes in the interim.

Q6 Lord Haskel: Do you think we need some
mechanisms to help handle this change, to help
people who are suffering, if you like?

Lord Williamson of Horton: We do not have very many
mechanisms, although the national governments
have some mechanisms of course. There are a
number of occasions where there are various forms of
aid or intervention. If you look at all this you can find
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quite a number which are intended to smooth off the
transition. Those do exist. Whether they are fully
efficient you can probably inquire into. The Common
Market is not a roller coaster. It is sensitive to
changes in public opinion and the difficulties of
public opinion. It is possible to have temporary
arrangements but they should be time limited, in my
view. Otherwise we will not achieve what we are
trying to do.

Q7 Baroness Eccles of Moulton: Have there been any
more key barriers in the past? To what extent have
the barriers changed?

Lord Williamson of Horton: Of course there are
definitely a number of key barriers which existed in
the past. Some of them still exist. They may not apply
quite so directly to movement of goods and services
but they still exist. The sorts of restrictions which I
think were important and still are occasionally are,
for example, those national restrictions on the
establishment of businesses. That is true in the older
Union and also in the new Member States for reasons
I can understand. They have difficulty and they do
maintain a number of restrictions. National quality
standards are still maintained sometimes, whether
legally or illegally. We know that is the case. There
are currency variations which can make things
difficult from time to time. Then there are the other
elements of what I call national, commercial defence
of which the most obvious is national aids. There
always have been lots of national aids, concealed or
not concealed. Certainly when I was working in the
European Commission, which was a very long time
ago, if you saw the minutes of the Commission
usually the biggest single element in the minutes was
a list of national aids against which the Commission
was either taking action, launching action or trying
to persuade the governments to change. There have
been a lot and sometimes they have distorted markets
without any doubt. The idea of national, commercial
defence is still there. Are they going to be still there?
They are going to be there I think in the areas which
you are looking at, the newer areas for opening up
such as energy, telecoms and so on. Commercial
defence on a national basis will still be played out.
Those are new barriers. I do not think they are
necessarily changes. They just appear in another
sector, not directly in trade in goods and services.

Q8 Baroness Eccles of Moulton: Would you think
that the Commission’s minutes would be featuring
them as largely as they have been in the past?

Lord Williamson of Horton: If I make a guess, I do not
think there will be so many entries but some of them
may be more important because we are dealing with
big, financial issues. There is a lot of money at stake
in these areas.

Q9 Lord Mitchell: 1 would like to ask questions
regarding delivering the single market. First of all,
what are the institutional constraints on it? Does the
Commission have the right tools to deliver and are
the current remedies available to the Commission to
enforce the single market adequate?

Lord Williamson of Horton: The Commission does
have the competition policy. This is an area which
falls within the Commission’s own competence.
Therefore, to the extent to which they use the
competition policy strongly, they can reduce some of
the difficulties which might arise in the delivery of the
single market. If they are tough enough they can
knock over some of the resistance to the full single
market. Otherwise, what the Commission has is of
course the power of proposal but it is a little more
difficult to operate than in the past, first because it is
more complex in 27 than it was in a smaller number
of countries to get it through, just because of the
diverse circumstances which you are dealing with. I
still believe that in some ways the development of the
new areas—I will not quote them all; I can add a few
to those you have mentioned—they are slightly
running ahead of the Commission. That is to say, the
possibility for the Commission to achieve significant
progress on opening up markets and free movement
across countries is not quite sufficient to catch up
with the new proposals on things like environment,
outsourcing, all the things that are newer than they
were when the system was set up.

Q10 Lord Whitty: At any given stage of the
development of the internal market there are those
who say we have not gone far enough and those who
say we have gone too far. On the first, there are those
who argue that the absence of tax harmonisation has
been a significant problem. Have you any comments
on that? Also, areas like the labour market. Despite
the apparently free movement of labour to a large
extent and the social chapter, there is not really a
single labour market. Even though consumers have
benefited, there is not a completely harmonised
system of consumer protection either. Are any of
those areas where you think we should pay some
attention or do you think they are such political no
nos that we should not touch them?

Lord Williamson of Horton: Starting with tax
harmonisation, I am tempted to say I am not an
academic. If I was an academic I could show why it
be a jolly good idea to have tax harmonisation. I
really do not think that tax harmonisation is going to
be delivered unto you, if I may say so. It is unrealistic
to think that a perfect model can be achieved there.
That is the way it is because of the views of the
Member States. It is still worth remembering that an
element of tax competition does exist. That is
sometimes forgotten. That is to say, if they get too far
out of line even on things like excise duties, goods
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start to move for example from the Republic of
Ireland to Northern Ireland or Northern Ireland to
the Republic—I forget which at any one time—but
obviously there is an element of tax competition. If
you do not get roughly into line you are liable to lose
business. That is worth keeping in mind. On the
labour market, there are things in the labour market
which are not terribly good. That is to say, we still
have a lot of differences between the labour markets
for all sorts of reasons such as whether they have a 35
hour week. I doubt whether they do in France, but
there are laws about it and things of that kind which
are completely different between the Member States.
On the other hand, in my European lifetime which is
not very long, I think the labour market has become
quite a bit more mobile, both at the top and the
bottom. That is to say, for professional classes and so
on, there is more decision either of harmonisation or
mutual recognition. Architects, doctors and so on
seem to spin about the place all over now without
very great difficulty and of course, with people who
move at the bottom end on low wages, such as those
coming in from Eastern Europe here, there is
movement. Where there is not a great deal of
movement is in the middle block so we do not have
full labour market mobility. That is quite clear.
People do not move very easily. They do not move as
easily as in the United States for example. It is a
gradual evolution on the labour market and if we
handle the material properly and do not create new
problems ourselves it will continue to open up.

Q11 Lord Whitty: At the opposite end, there were a
few articles in the press a few months ago saying that
economic nationalism was making a revival in
Europe and in a number of Member States. Do you
think that is true? Do you think it is a phenomenon
we should take seriously?

Lord Williamson of Horton: 1think it is a serious point.
Economic nationalism and national champions and
so on are definitely serious points. I would not believe
for one moment that they had just gone away. I do
not think so. Take a trip round France and talk to a
few Frenchmen and you will find it has not quite gone
away. I do think that it is less than it was and is
fading. An example is the airlines. How on earth it
came about I will not analyse but you will recall how
important and almost immovable the national
airlines were in the past. They felt they had their place
and the rest had to get in line. I am not blaming them;
that is the way they saw the world. I have never
forgotten the fact that I did 108 flights from Brussels
to Strasbourg and there was never more than one
airline on that route when I was there. Every time 1
got on the plane they announced, “Thank you for
choosing this airline.” Things have changed, if  may
say so.

Q12 Lord St John of Bletso: On the issue of tax
harmonisation, obviously tax issues are a national
vested interest and one has to draw the distinction
between tax coordination and tax harmonisation. To
what degree do you believe that there will be a more
coordinated effect and more impetus towards tax
coordination? On the issue of the mobility of the
labour force, we have seen a huge influx of Polish
workers coming into the United Kingdom,
particularly in the building sector. My interest is on
the minimum wage because it is all jolly well having
European directives but to what extent are these
directives effective? There does appear to be a
situation where there is huge polarisation between
the wages that are paid in various countries and lack
of effective policing of the minimum wage,
particularly when it comes to immigrant labourers
coming into the United Kingdom.

Lord Williamson of Horton: To take the tax
coordination point first, I think there are areas where
it would be in the interests of one or more Member
States to have greater tax coordination on some
things. The one I think of in particular is excise duty.
The reason I mention that is that there are variations
in excise duty which can of course be justified on
social grounds—we do not want too many smokers
and so on. Where the variations are very great, the
incentive to fraud is equally great. An awful lot of
money can be made on the difference between excise
duty in one Member State or another on products
such as cigarettes, as we all know. It may not be
possible but some tax coordination in some of the
areas where there are big differences—I quote excise
duty specifically—would probably cut out quite a bit
of fraud and might even increase the budget revenue
of the European Union quite a bit because it is money
lost. On the other point about the minimum wage and
labour mobility, the question whether there is a
minimum wage has been a regional or national
decision. I have always been in favour of it myself.
The minimum wage is in effect and it is difficult to
implement where you have a big change with a large
number of new workers moving in and so on. In so
far as it is bypassed or generally speaking ignored,
which does happen from time to time, that is a very
bad thing because it does go against the operation of
a system which is intended to be and indeed is fair, in
my view. I do not see how you can improve that very
much except on the ground. You cannot improve it
in Whitehall but on the ground it probably could be
improved to some degree.

Q13 Lord Lee of Trafford: On the question of the
single currency, what is the significance of the single
currency to the operation of the single market? Have
we, the UK, done rather better outside the single
currency than perhaps you might have anticipated?
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Lord Williamson of Horton: The first question is quite
easy, I think. The single currency has of course done
one thing. It has made life easier for travellers.
Secondly, it has made life easier for a lot of businesses
that are trading within the zone. It is quite easy to
handle things in euros and that is the way it is. You
can see how popular that is in the sense that it so
happens that, although [ am Convenor, [ am going to
be allowed one holiday this year. I am going to
Croatia and it says, “Do not bother to bring anything
except euros.” There is a practical advantage there. It
has definitely increased transparency. If you are
operating within the eurozone, you can make a much
better and quicker comparison of prices and costs
and that is an advantage. I will not overdo it. Most of
us are capable of running a calculating machine and
finding the difference between pounds and euros, but
nonetheless it is a slight advantage. On the other
hand, it does remove some flexibility which used to
exist because of the movement within the zone in the
currencies of the Members within the zone—i.e., does
one size fit all? As to whether it s a greater problem
than it was at the beginning, I do not think so. The
eurozone has got used to running itself very quickly.
It has this advantage for some of the economies in the
short term. Obviously they believe in the medium and
longer term it is not going to be a great disadvantage.
I do not think it should worry us too much. We seem
to be operating pretty well at the moment. I am not
unhappy about the way we are operating. For
businesses crossing over from the eurozone to the
sterling zone, I do not think it creates too big a
problem.

Q14 Lord Powell of Bayswater: Some time ago there
was a lot of pressure from the wealthier European
countries to level up social burdens in order to
undermine the competitiveness of the newer Member
States. That was a barrier to the effectiveness of the
single market. Do you feel that is still an important
barrier?

Lord Williamson of Horton: 1 do not think you get
great success by trying to level up or down between
various Member States. In the end I do not think that
makes very much difference. If you want in the short
term to take certain measures which you think may
help either existing interests in Member States such as
our big retailers who are active in eastern Europe or
the new Member States, maybe that might be
possible but I do not honestly think you gain very
much by trying to level off the market yourself. It will
level itself off over a period of time with a few
difficulties.

Q15 Lord Powell of Bayswater: 1t was one of the
reasons why we originally kept ourselves out of the
social chapter.

Lord Williamson of Horton: It was indeed, yes.

Q16 Lord Powell of Bayswater: Y ou would not think
it necessary to take a similar decision if you were
looking at the market today?

Lord Williamson of Horton: Probably not but that
decision was taken and then it was overturned of
course later on.

Q17 Lord Haskel: What do you think has been the
impact of the recent enlargement in the European
Union on the single market?

Lord Williamson of Horton: 1 feel tempted to say that
the first impact of enlargement is that the single
market is bigger. I welcome that. That is very
important because the growth potential of the
eastern European countries is great. We tend to
slightly underestimate, in my view, the growth
potential of eastern Europeans. We always have a
great habit of talking about China and the other tiger
economies of south east Asia. In a period when those
tiger economies were growing very fast, in money
terms they grew much slower than the European
Union. Eastern Europe has a very important growth
potential. It is true that because they are new entrants
their capacity to adapt to the various regulations,
either because of their own internal procedures or
because their economies in certain sectors cannot
really adapt that quickly, we are not going to get an
absolutely level playing field on day one, two or three.
I am fairly well convinced that we will get it
thereafter. There is clear significance in the type of
progress that has been made in countries such as the
Czech Republic and Hungary already. They are not
a homogeneous group. Bulgaria and Romania are
going to take quite a long time to have a system where
we are operating on what everybody would consider
a level playing field. I cannot see it happening that
quickly. There will be dents in the single market but
we just have to accept that, in bringing in countries
with a completely different standard of living and a
different way of doing things, it is going to take a bit
of time.

Q18 Lord Haskel: Do you think it is going to be as
effective as it has been, for instance, over the last 25
years in countries like Greece, Spain or Portugal?
Lord Williamson of Horton: We cannot judge very well
the last two, Romania and Bulgaria. It is difficult to
make a judgment about them because their standard
of living is considerably lower. There are a lot of
other problems like the huge agricultural sector in
Bulgaria and so on. On the preceding group which
includes countries such as the Czech Republic,
Hungary, Poland, Slovenia and so on, the progress
looks pretty fast. If I had a lot of money, which I do
not, I would not mind investing in those countries
today.
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Q19 Baroness Eccles of Moulton: 1f we can
distinguish between a market and a non-market, how
effective would the single market be in dealing with
such matters that are going rapidly up the agenda like
climate change?

Lord Williamson of Horton: 1t is a little optimistic to
think that in itself it is an effective mechanism for
dealing with problems like climate change. Indirectly,
it can be helpful to reaching decisions we need to take
in these other sectors. For example, the single market
means that we are going to have considerable
economies of scale which could be useful, even on the
simplest things like providing the new technologies
and benefiting from the new technologies which are
being developed fast for environmental reasons. That
is where it is good that we have the capacity to do
something in that sector. It can also help in the
exchange of good practice on issues such as solar
energy. We do not seem to be desperately rocketing
along on solar energy in this country. Even when I
was in the European Commission ten years ago |
visited two solar stations providing substantial
amounts of energy, one in the Pyrenees and the other
at Enna in Sicily. The one at Enna was providing all
the power for Enna, a reasonable sized place, and
putting it back onto the national grid. There were
quite a lot of developments there. Those sorts of
things where there is an interest in promoting a
business approach to some of these issues could be
helpful, but we have to do a bit more than that.

Q20 Baroness Eccles of Moulton: Within the
framework of research, that could be something that
did not exist without the EU.

Lord Williamson of Horton: 1t could be useful.

Q21 Baroness Eccles of Moulton: What about
something that is highly politically sensitive to many
people, an extremely valuable alternative to fossil
fuels, which is obviously nuclear? Do you think it
could assist in that direction?

Lord Williamson of Horton: That is a tricky point
because the extent of the nuclear power production in
the Member States varies hugely. Belgium and
France have a very high level of power from nuclear
energy and they are very interested in maintaining
that. We are not going to be able to bring together on
an EU basis either the volume or the approach to
power from nuclear sources. It is going to stick within
national hands for a good time.

Q22 Lord St John of Bletso: If 1 could go back to the
question on the accession countries, I declare an
interest as I spend a lot of time in Romania and
Bulgaria. The concern I suppose is that many of the
convergence criteria have been somewhat fudged.
The question of compliance with all the chapters of
the Acquis Communautaire is a bit on a never never

basis. What do you believe are the realistic
expectations of these accession countries complying
with the outstanding aspects of the Acquis
Communautaire to bring them more in line with the
level playing field of the single market which you
mentioned?

Lord Williamson of Horton: To take Bulgaria and
Romania as you mentioned those, I think it is
inevitably going to be slow. If you have been there
recently, you will know what the economy looks like
in those countries. It does not look exactly like the
Ruhr, for example. Therefore, it is going to be slow.
On the other hand, these are countries where,
although they are trading outside their boundaries, a
lot of the economic activity is at a relatively low level
and is within their own boundaries. Therefore, the
impact of what happens in parts of Bulgaria for
example on the rest of the European Union, even if
the level playing field does not entirely exist, is
probably not going to be very great. I do not quite see
how you get round the problem. If you are aiming to
move to a single market of the classic kind, which I
think we should, you are forced to a situation where,
if a country comes in which has a completely different
economic structure and a different level of GDP and
so on, you cannot really get round the problem
except by the passage of time.

Q23 Lord Haskel: Coming back to Baroness
Eccles’s question about the single market being an
effective mechanism, in the debate on Thursday you
waxed very lyrical about the effectiveness of the EU’s
budget on research and all that which is being done.
As you know, most of the research projects are
multilateral. They involve several countries. Do you
think that an effective mechanism for helping newly
developed countries to raise their game is to involve
them in these research projects on a multilateral
basis, or do you think that the decisions on these
should be left to who are the most competent
scientists and technologists to deal with the projects?
Lord Williamson of Horton: 1 fully understand your
question, except the word “lyrical” applied to my
intervention last week in the debate in the House.
Otherwise, I fully comprehend the point. It has been a
basic principle in the operation of the very substantial
research and development programmes of the
European Union that they should be on a fully
competitive basis, peer review and so on. That is the
way it operates. I think it would be reasonable to stick
with that as the basic principle but at the margins you
could have some programmes in areas where we
know, for example, one or two of the new Member
States do have particular competences to try to bring
them a little more fully into the programme. After all,
we do have some of these projects which require
cross-frontier cooperation and we could, if we felt
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like it, have a subclause which says that if it concerns
some of the new Member States they would get some
slight advantage or slight preference in some fields.

Q24 Lord Whitty: Could 1 pursue the question
relating to the single market in relation to climate
change, because it would seem to me the strongest
area there would be a setting of standards and
possible consumer information like vehicle emissions
standards, like information on consumer electrical
goods and eco-claims and green labels and so on.
Whilst there has been a bit of progress on that, has it
been the case that because those propositions have
come up through the environment end rather than
the internal market they have received less attention
than ought to have been the case from a single market
point of view?

Lord Williamson of Horton: 1 do have some sympathy
with that point. Of course some of the elements, such
as sticking a sticker on the front of our washing
machines and so on when you buy these various
things which I think they are going to do, are a single
market point because if it is not done by the single
market then there is going to be a bit of a muddle in
the washing machine market. I think it is true that
incorporating them into the overview of the single
market and possibly making it easier for some of
these types of proposals to run through, would
probably be advantageous for the Union as a whole.

Q25 Lord St John of Bletso: If 1 could just go back to
an answer you gave some time ago on those aspects
of the single market which are not complete when you
drew reference to the financial services market. We
have had several inquiries into the financial services
action plan. I would like to know from your side
whether you feel we are needing more clarity on
financial services but, more to the point, on a point
which Lord Haskel has made on SMEs, to what
degree do you believe there is assistance being given
to small and medium sized enterprises as to the
barriers and opportunities of doing business in the

single market because there is a perception, right or
wrong, it is still a very protectionist market?

Lord Williamson of Horton: First of all, to take your
second point first, I think there is such a perception
from time to time and it is correct that it is sometimes
more difficult for small and medium sized enterprises
to handle such a big market, they are crossing
frontiers, they have not got the same agents and so on
and so forth. So they do have quite considerable
difficulties but I do not think that is a direct result of
the single market itself. The single market itself is an
open market subject to a number of problems we
have just discussed and I think it should be possible
for small and medium sized enterprises to benefit
from it. That is basically my approach. I am not sure
whether 1 have covered your first point properly,
perhaps I have not?

Q26 Lord St John of Bletso: 1t is really the
outstanding aspects of the financial services market.
Lord Williamson of Horton: Yes. As I say, we are
congratulating ourselves now but the Commission
itself in the documents which are distributed to you,
let us say Single Market Citizens, which is a sort of
basic document I think for your Sub-Committee,
does specifically say that there are weaknesses in
some of the areas of the single market for financial
and other services. I think it would be certainly wise
to follow that up. I am sure you will, I am not sure I
can give you every detail on that, I am perhaps a bit
too far away from it, but I am sure that is the case and
it seems to have been one of the points which they
have identified, together with others, in this area.

Q27 Chairman: Lord Williamson, thank you very
much indeed for coming to draw upon your earlier
evidence and thank you for choosing to come and
give evidence to this Committee. [ am sure if there are
matters to follow up we can do so and perhaps you
would check the transcript.

Lord Williamson of Horton: Thank you very much. I
have to go to the House of Commons European
Scrutiny Committee this week, and I shall be able to
tell you afterwards which is the nicer! Thank you very
much indeed.

Examination of Witness

Witness: DR MARK THATCHER, Reader in Public Administration and Policy, London School of Economics,
examined.

Q28 Chairman: Thank you very much indeed for
coming this afternoon. It would be helpful for the
record if you could say a little about yourself and
your background.

Dr Thatcher: 1 have worked on comparative public
policy and regulation. I started off with a study of
British and French telecoms between the mid-1960s
and the late-1990s, and I have worked on other
network industries, so I have looked at securities

trading, electricity, postal services and airlines, and I
have just finished a book which covers those five
sectors across Britain, France, Germany and Italy
between the 1960s and today. I have also done a bit
of work on European Union policy-making and my
current project is to look at networks of regulators
across Europe, particularly on telecoms, financial
services, and I have looked a little bit at energy. I am
mostly a political scientist but [ have also qualified as
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a barrister so a part of me is a lawyer.

Q29 Chairman: Thank you very much for those
opening remarks. I think you have an indication of
the questions we might like to ask you. Would you
like to make an opening statement and then I think
we will depart from our normal practice and I will run
round the table. I think you came right at the end of
the evidence given by Lord Williamson so you have a
flavour of how we conduct business. But, please, your
opening statement.

Dr Thatcher: Thank you. I have looked down the list
of questions you sent me, they are very vast and
interesting questions and lie absolutely at the heart of
how the single market operates. What I thought I
would do to start with is perhaps outline a very brief
way of analysing how the single market operates. |
think there are four key actors which drive the single
market regulation and each of those actors has its
own particular interests. There is the Commission
first of all and the Commission wants to have extra
powers but also has duties under the Treaty. Second,
there are the national governments, and those
national governments also have ambitions. They
often find liberalisation is useful because it opens up
the national markets and lowers prices and increases
quality and choice. At the same time they often need
to shift blame for difficult decisions, and Brussels is a
good place to shift blame to. They face powerful
national lobbies, so they may wish to be looking for
reasons Or excuses or ammunition against those
powerful, entrenched interests. Thirdly, you have
independent regulatory agencies at the national level.
They are also looking for extra powers and allies as
well as an expanded role. Finally, you have
transnational companies which want to expand
abroad and which want to supply cross-border
services and want barriers to those cross-border
services to be reduced. If you then turn to the nature
of European legislation, one needs to understand it
has a number of features which are very important
for the way the single market operates. For a start,
most European legislation is incredibly broad and it
sets out a set of objectives with very little detail; a
stark contrast to much national legislation. Secondly,
it relies on Member States for transposition, in other
words putting European law into domestic law and
implementing and enforcement. Thirdly, there is no
European model of how the national regulatory
authorities, those bodies in Member States, should
actually be set up. There is no European law which
says you have to have an independent regulatory
agency or which says you have to have three members
or five members, or it has to be financed in this way
or that way, so it is up to Member States as to how
they actually organise their internal administration.
Finally, the system is very much dependent on the
European Commission monitoring transposition

and enforcement, and it is unhappy taking a series of
measures against Member States. These features give
rise to a third set of issues which are the problems,
which is probably the area you are most interested in.
First of all, one should say the Commission, contrary
to some popular opinion, actually lacks resources for
detailed monitoring. It is a small organisation, it is
not a large one, and it is having to deal with a large
number of Member States in very complex sectors
and yet it has very limited resources. Secondly, the
Directives are of such breadth that they allow a great
deal of scope for—how shall I put it politely—
interpretation. Thirdly, there is a lot of diversity of
national interests and traditions, so there is a lot of
variation in implementation, as one would expect.
Finally, the remedies and capacity of the
Commission to implement those remedies is rather
limited. The remedies are very slow; by the time you
get to the European Court of Justice, you are two or
three years down the line, and the Commission, with
its limited resources, has to make a choice as to what
it is actually going to take action about and what it is
not. Let me end this section with some comments
about how the system operates in practice. Again,
contrary to a lot of popular opinion, there is a lot of
co-operation between the four sets of actors. The idea
that the European Union is a battle between Member
States and the Commission at least in this area is
often wrong. Problems arise when you get incentives
to cheat or not to implement properly and/or if you
do not have the appropriate institutional
mechanisms to get these four sets of actors to actually
co-operate. So I would say that the biggest problems
of the single market are about enforcement and
implementation in practice.

Q30 Chairman: Thank you very much. May I ask a
question specifically relating to your opening
statement, bearing in mind those limitations, which
areas do you think we should be looking at over the
coming months? We have to report perhaps
sometime in November following the Commission’s
Report about where the single market needs to be
improved, where the internal market needs to be
developed. What do you think we should be
focusing on?

Dr Thatcher: Institutionally a couple of areas. I think
you might begin by looking at the resources of the
Commission to actually enforce in practice.
Secondly, I think you might look at the way
enforcement is co-ordinated. I saw in your list of
questions you had questions about networks of
regulators. There is a key question here as to whether
or not enforcement should be left to the national
level, which it has been in the past, whether it should
be the national level co-ordinated with some kind of
European networks of regulators, or whether you
need more centralisation. In terms of sectors, I would
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have thought the financial sector is an important one
for Britain. It is also one where you should be getting
a lot of cross-border services with the internet and
other technological developments. You would expect
to be having things like insurance and investment
offered across countries, you would expect to be able
to compare services across countries and to be able to
invest and buy products right across the Union using
the internet; you do not any longer have to go to a
national insurance office or a local vendor of, say,
unit trusts. So I would have thought that would be a
very interesting area to look at. You might also look
at some of the other networks—telecoms or
electricity—to explain why it is there are such
differences from one country to another and perhaps
to explore the extent to which countries still have
national champions. I saw you had a question about
national champions and in the recent year or so there
have been some very interesting cases of Member
States which have been able to protect their national
champions—and takeovers of energy companies in
Spain, issues about EDF in France, Telecom Italia
which has been subject to a recent takeover bid. So
there is a real issue about the extent to which Member
States are able to protect and promote their existing
national champions.

Q31 Lord Haskel: 1 hear what you say with great
interest but if you read the papers produced by the
rapporteur of the European Parliament, by the DTI
and the Treasury here, by the Commission, they all
talk about reducing regulation. They all talk about
reducing all the things that you have mentioned, and I
was wondering how you reconcile this.

Dr Thatcher: 1 find the deregulation debate somewhat
puzzling. First of all, all markets are regulated, be they
regulated by general contract law or by sector-specific
legislation. Secondly, almost every sector has sector-
specific legislation, otherwise it would not work. It
might be in the form of standards or it could be in the
form of other regulations concerning matters such as
interconnection. The question is not, should we have
more or less of it, the question is who should decide
this regulation, how detailed it should be, who should
be responsible for enforcing it, how is it going to
structure competition. Particularly the kinds of
sectors I look at, network industries, you will not get
effective competition unless you have regulation. So I
understand why politically it is interesting for people
to say, “More or less regulation”, but I do not think it
is perhaps the most relevant question for a single
market.

Q32 Lord Dykes: There is often a feeling in this
country which sometimes sounds a bit smug and
slightly pompous, that we are very virtuous and have
far fewer restrictive practices in various sectors than in
other countries. Is that exaggerated by the press

because they are putting over a certain line about
economic policy formation, or is it substantially true?
If so, could you highlight sectors where there might
still be rigidities? For example, we think of the
Commission deciding on 1 January this year to
abolish national frontiers for banking transactions
affecting companies as well as individuals. I am not
sure how far it has gone effectively because maybe
there are disunities and rigidities in what the banks are
doing anyway, hoping they will not be noted too much
and too quickly. Do you feel these things are areas
where the Commission needs more resources to look
closely at these now?

Dr Thatcher: Let me answer your first point about
Britain. Britain is one of the most open economies in
Europe in terms of overseas mergers and acquisitions.
Whetheritisalways the most openin terms of effective
competition, is another issue. You pick the banking
sector, well, as youwill know the banking sector is very
much an oligopoly, so Britain may be doing well in
terms of openness to overseas entrants, perhaps less
well in terms of effective competition. If you were to
look at some of the other areas where there are still
very high profits being earned, that might lead one to
suspect that competitionis not as strong as one wished
ittobe—and again I can think of the energy sector and
perhaps parts of telephony. Your second question,
where should the Commission focus and should it
have more resources in this area, I think that is
absolutely right. If you want to have a more effective
single market you need to have more resources for the
Commission. Perhaps the other thing I would add to
thatis how can the Commission harness the resources
of national regulators, because they are the ones who
have the expertise on the ground, they are the ones
who are also most prone to lobbying by national
companies, and they are the ones of course who at the
moment do most of the work in terms of implementing
European legislation. So they are pretty crucial to the
way the single market operates in practice.

Q33 Lord Whitty: 1 have two questions. One is a very
general one which is, a lot of the single market is seen
in terms of how a company based in one country can
actually trade in others, a system of moving capital
and labour and so on, but actually from the point of
view of the individual consumer only a very small
number of transactions are actually trans-border,
apart from the obvious ones like tourism.
Surprisingly, 20 years on from the single market,
basically only 2 or 3 per cent of actual purchases are
trans-border. Why do you think that is?

Dr Thatcher: 1 am not sure the single market is just
about trans-border transactions by buyers, it is also
about companies being able to enter overseas
markets.
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Q34 Lord Whitty: 1 accept it is working from that
point of view, but it is usually justified in terms of
benefit to the consumers, which it may be in one sense
because there is more competition, but actually the
consumers do not have the leverage themselves, or do
not exercise that leverage to the degree you would
think now we have a single market.

Dr Thatcher: If you take the electricity market or the
telecoms market, companies come in from overseas
thanks to the single market and set up operations
there and increase competition, then ordinary
customers should benefit. Take the airlines as well, if
low cost airlines can come in and break up national
monopolies, that does help consumers. They may not
see it that way, they may not realise, I do not know,
EDF now controls London Electricity and has come
in; they may not see easyJet or Ryanair flying from
France to Italy as being a foreign company thanks to
the single market, but that is what is actually
happening in practice. It does not surprise me that
cross-border transactions are so limited, but that is
because the focus is misplaced, it should really be
placed on the way that big overseas companies can
come into domestic markets. The kinds of markets
we are talking about require a lot of expertise and a
lot of capital, which means it is more difficult for
domestic companies to enter, and overseas
companies are better placed to do so. Does that
answer your question?

Q35 Lord Whitty: 1t partly answers my question but
it is still the case that even if you know there are better
terms or a better price from a company operating in
Spain than from companies in Britain, it is extremely
difficult to get in to buy a Spanish product. If you go
to the website of the company, they refer you back to
their UK outlets.

Dr Thatcher: Let me make a preliminary point.
Customer inertia is immensely strong, regardless of
whether it is in your own country or in another
country, so there is already a problem about
customers not always responding to prices. How
many of us have changed our bank accounts in our
life times? Well, virtually nobody does, and there are
several domestic banks out there. There is a second
point which is, and this is perhaps what lies behind
your question, understanding overseas products and
having the certainty that if you buy an insurance
product from overseas as opposed to a company
established in your own country, you can actually
take effective action if something goes wrong, who
will you contact, do you understand their terms and
conditions. I think there are a number of answers to
that. One of them is, these small transactions which
are important for individuals are difficult for
companies, they prefer to go for larger transactions.
The kind of costs traditionally associated with selling
your product across borders to domestic consumers

are very high. Secondly, there is a straightforward
question of understanding remedies. If I buy an
insurance product from a provider in Spain, can I
actually deal with those people in terms of legal
remedies and also in terms of effective remedies? If
there is a problem in Britain, I can ring up, speak in
English, it is probably a headquarters or a person
who is answering me somewhere in Britain and there
is an understanding. If [ am going to ring up Spain, |
do not have that kind of assurance. Again, that ought
to be reducing with the internet but most of us remain
attached to the ability to speak our own language and
to pick up the phone and deal with the problem.

Q36 Baroness Eccles of Moulton: My question
follows on from what has just been said and it is
about the country of origin principle, because I just
wondered following the description you were giving
whether you would see the country of origin principle
as something which is gradually going to have to
wither away, because actually it is a deterrent to the
sort of progress and development you have just
described?

Dr Thatcher: The country of origin principle, you are
right, may be a deterrent to the customer but it has
been one way of preventing countries from putting
up non-tariff barriers. The point is, for instance, if
you have a protected market and you are a country
which fears entry, you may be able to quote a set of
rules which are designed for your domestic suppliers
and keep out overseas suppliers. The country of
origin principle was designed originally to try and
deal with all those kinds of non-tariff barriers; the
country of origin principle linked with mutual
recognition. If this principle is torn up throughout all
services, you may get a return of non-tariff barriers
by countries which want to keep out imports. There
is a very good question here, and legally there are lots
of issues here, about when you want to have what is
called home country control and when you want to
have host country control. It is not always clear
which one is going to be more effective for
competition. It is likely to depend on the type of
service and also the market structure from one
market to another, from one product to another.

Q37 Lord Lee of Trafford: Dr Thatcher, while the
policy of national champions may be superficially
attractive in an increasingly global world, is there any
evidence that in fact the economies of those countries
concerned which do actually substantially operate a
policy of national champions benefit?

Dr Thatcher: 1 am not an economist so it is difficult to
say. There are two philosophies here. One philosophy
is the British philosophy that you have the best in the
world who come to you, you do not care about their
nationality, you attract them to your place of
business. That has worked extremely successfully for
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the City of London. There is then what might be
called I suppose a state-led philosophy, which says
the state should be helping to create national
champions and that is best evidenced in France. It
also has examples of success—EDF is the largest
energy company in Europe and a very successful one.
You might think of Airbus. You might also think of
the United States which is one of the most closed
markets in the world and a country which pursues
very vigorously a national champions policy in many
sectors. I would suspect it would depend from one
sector to another, particularly the extent to which the
service is mobile. The British approach to financial
markets I suspect is more successful because finance
is so mobile. The French approach to aeroplanes,
aeroplane construction, energy, might be more
appropriate in markets where cross-border mobility
is more limited.

Q38 Lord Haskel: You have said to us that one way
in which the single market can operate more
effectively is to provide more facilities to the
Commission. I think if we recommended that it
would be rather difficult to persuade our colleagues.
Do you not think there is a role that business itself
can play? Rather than have more facilities for the
Commission, do you think there are some ways in
which we could persuade business to take a more pro-
active attitude towards delivering the single market?
After all, we are living in an age now when businesses
are trying to be more responsible, when they are
concerned about things like climate change, when
they are concerned about their impact on society, do
you think that there is a way in which we could
persuade businesses to be more pro-active in
delivering the single market more effectively?

Dr Thatcher: Let me begin with a comment about
Britain and the Commission. It is a very strange
perception in Britain that somehow the Commission
is an enemy. On the continent they see the biggest
winners from the single market as being Britain.

Q39 Lord Haskel: That is true.

Dr Thatcher: If one were to look back to the mid-
1980s the person who was driving the single market
was of course Mrs Thatcher. So there is a strange
view in Britain that on the one hand Britain wants to
have a single market, wants to have more
competition, and yet is loathe to give any more
resources to the Commission. Be that as it may, let me
turn to your question about businesses. If there were
ways of making businesses direct interests to drive the
single market, that would be helpful, but be careful
because one way of doing that is to give businesses
more power to take matters to court when they see
barriers to entry. As you do that of course you have
a more legalised system and juridification is in
general the enemy of competition. So one has to be

very wary of getting businesses involved. We are
talking about big businesses, small businesses do not
have the capacity, so we are looking at very large
companies which want to enter the overseas markets
and are going to lobby and take matters to court.
Given the choice between the Commission and large
businesses doing the hard work of enforcement, you
would probably want to have a bit of both. Each
would have their disadvantages. I would be a little
careful about trying to make sure all the burden
rested on large firms to drive legal barriers to
competition. The business of firms is to sell in
markets, what you are talking about here is legal,
regulatory barriers to competition. You are also
looking at co-ordination across the single market and
that is a policy, political and administrative matter. |
am not sure how much can be delegated to
companies.

Q40 Lord Dykes: Returning to Lord Whitty’s
interesting question and your comments about the
rigidities and the fact that a very small number of
people do shop around, forgive me because your
research may have only covered the UK and
obviously with the piece of water in between and the
dominance of the English language there may be
more rigidities and even less incentive to do the
shopping around here. Do you detect that on the
trans-border areas of the continental Member States
there is much more of that crossing of borders and
doing shopping and getting the advantage of a single
price, of course expressed in euros of which we are
not a member.

Dr Thatcher: My research has been comparative and
I think comparison is important. I have looked at
four countries in Europe. I think you are right on the
shopping aspects, as in terms of goods, but much
more important, as you know, in Europe is services
and on that there has been much less cross-border
shopping. The obvious areas would be things like
insurance and actually there is very little cross-border
shopping in this.

Q41 Lord Dykes: Even though the insurance
companies themselves have merged into large trans-
national entities like AXA?

Dr Thatcher: You have to distinguish between the
suppliers becoming cross-border companies, and
that is where most activity has taken place, and
individual customers buying from abroad. You can
buy a service in your country from a company which
happens to be a cross-border company, but that does
not I think count as the kind of cross-border
purchases which were being referred to earlier.

Q42 Lord Dykes: Would there not be an incentive,
say 10 km into Holland over the German border, for
the AXA agent to say, “My colleagues over the way



12 COMMISSION’S REIVEW OF THE SINGLE MARKET: EVIDENCE

18 Fune 2007

Dr Mark Thatcher

would be able to offer something at X rather than X-
plus-3?

Dr Thatcher: There may be but there just has not been
that kind of mass cross-border purchasing.

Q43 Baroness Eccles of Moulton: 1 was very
intrigued, Dr Thatcher, by what you said about the
way the rest of Europe views the extent to which we
have benefited although we beef on about the
Commission. I wondered whether you would agree
with the view that a lot of people in the UK take, and
that is that when EU Directives are transposed into
our law by governments, by civil servants, that
somehow there is a bit of gold-plating to it and
therefore the Directives arrive within our legislation
rather heavier than they might do in other countries,
that somehow we leap-frog over the Whitehall effect
and blame it all on the Commission? If perhaps the
plating was a little lighter then we would view the
Commission in a slightly more favourable light?

Dr Thatcher: There is an issue of gold-plating but I
think there is also a cultural element here about
trying to blame the Commission for all kinds of
things which it is not responsible for. So there is an
issue of gold-plating but I think there is a more
important issue about how legislation is implemented
in practice. That is not really about gold-plating, it is
about the way it is interpreted. These are very broad
Directives and if one thinks of, to give you an
example in telecoms, Telecom Italia was recently the
target of a possible takeover bid from AT&T, a
Mexican company. The Italian Government then
announced it was going to investigate whether or not
Telecom Italia should be broken up into a network
company and a service company, taking Britain as an
example. The result was that AT&T withdrew and
Telefonica came in. That is not about gold-plating,
that is really about how you use your powers within
a European framework in a particular way. To give
another example, if a country administratively says,
“It will take us several months before we will give you
your certificate”, that has an effect on your capacity
to enter. Or if it says, “We are going to have a
particular structure of charges for interconnection to
a network”, or if it says, “Actually we have very
limited airport capacity”, these are all things which
are about how you actually interpret European law
and I think they are by far the most important and the
most difficult to get at in terms of the single market
but I think they are the ones which companies come
up against most of all. So if British policy-makers are
concerned about the single market, they should focus
on that end and perhaps see the Commission more as
an ally rather than an enemy. That is politically, [ am
aware, a sensitive thing to say.

Q44 Baroness Eccles of Moulton: That would need a
big cultural shift.

Dr Thatcher: Yes.
Chairman: Three brief questions and brief answers
because we are running out of time.

Q45 Lord St John of Bletso: Perhaps this is
somewhat wide of the remit but it goes down to
management. We are seeing a quantum shift in
leadership in France which could have a profound
impact for inward investment into the region from
abroad. We have been grappling with the Galileo
project which by all accounts has been poorly
managed, poorly delivered, out of time, and who
knows where it is going to go from here. Bearing in
mind there is a quantum shift in leadership, what
impact do you believe this is going to have in the
effectiveness of the single market?

Dr Thatcher: It is very difficult to tell because of
course the Right in yesterday’s elections did not win
a vast majority. Also, Mr Sarkozy has said that he is
in favour of protecting French firms. You can never
tell in French politics the difference between rhetoric
and reality, who knows what will happen in practice,
but it is more fundamental than that. A lot of what
you are talking about are tight and informal
networks between companies, administrators and
politicians in France through the grands corps and
through informal networks they have built up by
having served in ministerial cabinets. It is not clear,
however committed a French President might be,
that he can break those kind of informal linkages,
and those linkages are very different in Britain. We do
not have those kind of tight linkages between the
Civil Service, business and politics, on the contrary
those three have tended to be separated one from
the other.

Q46 Lord Dykes: A little ex cathedra to say the least
and forgive me for this, but can one really complete
a genuine single market without having a single
currency?

Dr Thatcher: A single currency may help but I am not
sure it is a necessary or sufficient condition. I think
historically single currencies have tended to follow
single markets and have then helped integration but
with new technology there is no reason in every sector
that you need to have the same currency. In some
sectors there is a great deliverability—one thinks of
the financial sectors—regardless of currency because
currencies are easy to translate one into the other and
because big companies can hedge against currency
changes. A single currency helps price transparency
but [ am not sure it is sufficient in itself. One can think
of many examples where particular parts of a country
remain cut off from other parts of the country
because of barriers. Perhaps more important are
standards. I would suspect they are a much greater
barrier to a single market together with these
administrative traditions and ways of implementing.
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18 Fune 2007

Dr Mark Thatcher

Q47 Lord Lee of Trafford: This is a supplementary to
Lady Eccles’ question. How hostile is the popular
European press to the European Commission and all
that comes out of Europe as compared with the near-
universal hostility that, in my judgment, substantially
influences popular opinion in this country?

Dr Thatcher: Traditionally, Europe has been seen as
a good thing in a country like Italy or France. That
has changed recently because there has been a feeling
that Europe does not look after the social side of
things, that it is just about profit-making and
business and that it threatens very cherished welfare
and employment protection legislation. That is a very
rough answer but I think there is a lot less hostility.

I would also say that the political elite and educated
opinion is very strongly pro-European in continental
Europe; in Britain opinion is much more divided.

Q48 Chairman: Thank you very much indeed for
coming. I speak on behalf of all my colleagues, you
have expanded and extended our thinking about how
we should approach this by talking about the
institutions. There may be some questions which our
clerk is going to write to you about and suggest you
might be good enough to give us some further
thoughts on.

Dr Thatcher: Of course.

Chairman: Thank you very much indeed.
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MONDAY 25 JUNE 2007
Present Eccles of Moulton, B Mitchell, L
Freeman, L (Chairman) St John of Bletso, L
Haskel, L. Whitty, L.

Memorandum by the Financial Services Authority

A. Introduction

1. This memorandum is submitted by the Financial Services Authority in the context of the Committee’s
Inquiry into the European Commission (EC)’s review of the single market. We look forward to elaborating
on it in oral evidence on 25 June.

2. The memorandum:
— provides brief background on the FSA, including its scope and overall approach to regulation;
— outlines the FSA’s approach to implementing EU legislation;

— provides background on the Financial Services Action Plan (FSAP), and on our approach so far to
the Markets in Financial Instruments Directive (MiFID); and

— answers the specific financial services questions the Committee has asked in its call for evidence.

B. Background on the FSA; our scope and overall approach to regulation

3. The Financial Services and Markets Act 2000 (FSMA) gives us four statutory objectives: to maintain
market confidence; to provide the appropriate degree of consumer protection; to promote public
understanding of the financial system; and to reduce financial crime. In carrying out our general
responsibilities we must also have regard to seven statutory principles, including the international
competitiveness of the UK, proportionality, and facilitating innovation and competition.

4. We have translated these four statutory objectives into three strategic aims which guide our day-to-day
work:

— helping retail consumers achieve a fair deal;
— promoting efficient, orderly and fair markets, both retail and wholesale; and
— improving our business capability and effectiveness.

C. The FSA approach to EU Legislation

5. Negotiation of European legislation and, ultimately, its implementation in the UK are responsibilities of
HM Government. The vehicle for implementing many of the provisions in Directives affecting financial
services is FSA rules. For this reason we work very closely with the relevant Government Departments (mainly
the Treasury) in the relevant EU fora.

6. Our approach to implementing directives is one of “intelligent copy-out”; we do not add to directive
requirements unless there is a proven market failure and the proposal is justified by cost-benefit analysis.
Furthermore, we subject existing requirements which go beyond those in a directive to the same disciplines.

D. Background on the FSAP and the FSA’s approach to MiFID

7. The FSAP legislative programme has come to an end. It was published by the Commission in May 1999
and endorsed by the Lisbon European Council in March 2000. Its purpose was to produce a set of measures
creating a legal and regulatory environment to support the integration of EU financial markets by 2005. It
consists of 42 measures, including 24 EC Directives to be transposed into the law of each Member State, and
Regulations, which apply directly in all Member States.
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8. The FSAP has three specific objectives:
— to create a single EU wholesale market;
— to achieve open and secure retail markets; and

— to create state-of-the-art prudential rules and structures of supervision.

These objectives are designed to promote Europe’s wider economy by removing barriers and increasing
competition among financial services firms, thereby making markets more efficient and reducing the cost of
raising capital to industry generally.

9. In accordance with our general approach to EU legislation, in implementing MiFID in the UK, we have
sought to use “intelligent copy-out” of the Directive text. This should avoid placing unintended additional
obligations on firms. After careful consideration and cost-benefit analysis, and as provided for under the
implementing Directive, we are proposing to retain a small number of existing requirements of importance to
our national market in the UK these have been agreed with the European Commission. But we are not seeking
to “gold plate” the provisions in MiFID by introducing new rules which are “super equivalent”.

10. The success of the single market will depend in part on the agreement of proportionate and effective
arrangements for the supervision of EU-wide groups and their activities—so called “home/host” issues. Such
arrangements are necessary to minimise costs arising out of duplication where firms operate in several
jurisdictions. European directives tend to be reasonably clear about where supervisory responsibilities lic and
the FSA has been in the forefront of advocating greater streamlining of arrangements for EU-wide insurance
groups by centralising responsibility in the “home” country where the parent is authorised. There is a need,
however, to make further progress in the area of day-to-day collaboration among supervisors; that is how
tasks can most efficiently be allocated to ensure that supervision is both effective and efficient. We believe that
the details of such arrangements need to be agreed among the supervisors concerned on a case-by-case basis,
taking account of factors such as the impact of a branch or subsidiary in the market in which it operates.

11. A recent area of contention has been the allocation of home and host obligations under MiFID.
Compared to the preceding directive in this area, the Investment Services Directive, MiFID has greatly
increased the level of certainty, removing all responsibility from the regulator in the country of the customer,
and making the home state responsible for the operation of systems and controls in branches in other Member
States. One area where some uncertainty remains, however, concerns responsibility for monitoring and
enforcing compliance of certain MiFID conduct of business requirements where a service is provided by a
branch to a customer in another EU country. Our aim is, in the interests of firms and consumers, to ensure
clarity and transparency on where responsibilities lie. Discussions are continuing on this issue and whatever
the outcome, there will necessarily have to be a high level of regulatory co-operation and collaboration.

12. More generally, increasing the level of effective cooperation between national regulators, within the EU
and globally, is a key priority for the FSA. A particular focus of our effort in recent years has been directed to
supporting three committees of national regulators in the financial services sector—the so-called “Lamfalussy
Committees”—the Committee of European Securities Regulators (CESR), the Committee of European
Banking Supervisors (CEBS), and the Committee of European Insurance and Occupational Pensions
Supervisors (CEIOPS).

13. These committees advise on proposed legislation and on developing supervisory convergence. To date
they have focused largely on the FSAP and the related legislative measures. However, the increasing activities
of internationally active firms and the greater range of responsibilities given to the home regulator under FSAP
require national regulators greatly to increase the level of de facto day-to-day co-operation. All three
Committees have work plans in this area. These include setting up “colleges” of supervisors for individual
firms and groups, and allocating supervisory tasks to the regulators best placed to carry them out. The
Committees are also planning to enhance their collaboration on policy issues, including developing guidelines
on good practice and increasing the level of joint working, for example on impact assessments.

14. One important means of promoting regulatory convergence throughout Europe is providing training for
regulators and establishing a forum for them to exchange views on practical supervisory issues. A platform
for this is being created under the joint auspices of the Lamfalussy Committees. The FSA strongly supports
this initiative and has been in the forefront of developments here.
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E. What has been the impact of the implementation of the Financial Services Action Plan as a whole; and in particular
the Markets in Financial Instruments Directive?

The FSAP

15. Greater harmonisation is a necessary condition for removing national barriers to competition. Replacing
national regulatory standards with predominantly EC ones has been costly, with firms having to make a
significant number of systems changes.

16. Only when the barriers to the single market are finally removed will it be possible to assess the benefits of
the FSAP to Europe’s wider economy. The Commission is committed to undertaking a thorough assessment
of the FSAP. The Commission’s White Paper on future financial services policy 2005-10 contained the
following commitment:

“Ex-post evaluation of the FSAP and of all new legislative measures is a top priority for the
Commission in the coming five years. By 2009, the Commission will endeavour to have completed
a full economic and legal assessment of all FSAP measures. A study will be launched in the course of
2007-08. Evaluations of the key measures will take place around four years after the implementation
deadline of each measure.”

“If—over time—careful assessment and analysis reveal that specific legal texts have not worked, they
will be modified or repealed in the framework of the legislative procedure.”

17. The Commission has embarked on a two-part evaluation of the FSAP. The first, on which it has consulted,
was to evaluate the process of negotiating and adopting the 42 FSAP measures. The second, which the
Commission is now taking forward, is an economic analysis of the FSAP, to see what effect the measures have
had across a range of European markets. The Commission is likely to appoint economic consultants to
undertake this analysis in the near future.

18. Since firms can take advantage of the MiFID freedoms only from November 2007 (and are also currently
engaged in implementing the Capital Requirements and Transparency Directives), it is too early to assess the
full costs of the programme across all 27 Member States, let alone the benefits to the economies of Europe
attributable to the FSAP. This is particularly the case since very few other Member States have a requirement
to undertake a CBA or an impact assessment as part of the implementation process. Those reports which have
attempted to assess the impact of the FSAP inevitably, therefore, present a picture in which not all the costs
across the EU are estimated, and where the data on costs dwarf those available for the benefits.

MiFID

19. In a range of consultation papers issued over the last two years, we have included detailed cost-benefit
analysis on all the substantive rule changes we proposed in relation to MiFID, including where those measures
are prescribed by the Directive. In addition, in November 2006 we published the results of a separate strand
of work, setting out our assessment of the overall costs and benefits for the financial services industry of
implementing MiFID in the UK, The overall impact of MiFID.

20. The paper indicated that, under certain assumptions, MiFID could generate some £200 million per year
in quantifiable ongoing benefits, which will be attributable mainly to reductions in compliance and transaction
costs. MiFID could also generate another £240 million benefit in “second round” effects (a reduction in the
cost of equity and consequent effect on GDP) that flow from deeper and more liquid capital markets,
benefiting the economy as a whole. The quantified one-off costs of implementing MiFID could be between
£870 million and £1 billion, with ongoing costs of £88 million to £117 million a year. These are aggregate
figures: it is likely that the distribution of costs and benefits will vary among firms depending on exactly how
MiFID affects their business. We are encouraging firms to focus on the opportunities that MiFID presents
over the longer term.

21. Ultimately, the impact of MiFID needs to be judged in an EU-wide context; benefits for less developed
financial markets are likely to be more significant in relative terms that for fully developed markets like the
UK.

F. Do you support the Commission’s Code of Conduct on Clearing and Settlement?

22. We support the Commission’s decision to pursue an industry code of conduct as a means of improving
the effectiveness and efficiency of clearing and settlement, particularly on a cross-border basis. Indeed, we
joined with the Treasury and the Bank of England in actively promoting such an outcome, in preference to a
Directive.
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23. The Giovannini reports prepared for the Commission in 2001 and 2003 concluded that cross-border
clearing and settlement arrangements are complex and fragmented, and give rise to inefficiency and higher
costs. The Commission subsequently began a process of examining ways of improving the operation of
clearing and settlement infrastructure at the EU level, in consultation with Member States and market
stakeholders. In relation to legislation, the Treasury, Bank of England and the FSA noted in the joint response
we made to Commission’s 2004 communication on clearing and settlement that: “The case for a Directive
needs to be clearly made. It is important to be very clear about the problems for which a Directive would be
the best solution.” The UK authorities also stressed that any Commission initiatives in this area must be based
on a thorough analysis of the costs and benefits of any policy proposals.

24, Commissioner McCreevy announced in July 2006 that the Commission would be initiating a code of
conduct in preference to a Directive. He noted that the structure of trading, clearing and settlement in the EU
would continue to evolve as integration accelerates, and that a regulatory measure at this stage could slow
down or even block the restructuring process that is already underway.

25. The code, as agreed with market participants, covers measures on: greater transparency of prices (to have
been implemented by the end of 2006); enhanced access between different providers, and principles for inter-
operability (for implementation by the end of June 2007); and greater unbundling of the provision of specific
services (for implementation by the beginning of 2008). Looking to the future, we believe that it is important
that the code is appropriately monitored, so that the benefits which could flow from it are secured in practice.

20 June 2007

Memorandum by Ofcom

OrFcom’s INTEREST IN THIS ISSUE

Ofcom is the communications regulator for the United Kingdom. We are the appointed National Regulatory
Authority (NRA) for the purpose of implementing the current EU Regulatory Framework for
communications. We are also the UK’s spectrum management authority (interacting with other authorities
and the European Commission on cross-border spectrum issues). Therefore Ofcom is exposed to the “sharp
end” of the operation of existing rules in these sectors designed to promote the development of the Single
Market in communications services. !

THE SINGLE MARKET IN COMMUNICATIONS SERVICES: AN OVERVIEW

The markets that Ofcom has regulatory responsibility for sit within the overall “ICT” (Information and
Communications Technology) sector which is regarded as strategically highly significant for Europe. In
particular ICT is seen as a high-growth sector and one in which Europe can realistically expect to retain a
strong comparative advantage. Telecommunications is regarded as both important in its own right and also an
important input market to the wider ICT sector—the availability of high quality telecoms networks improves
attractiveness of regions for inward investment, stimulates ICT diffusion and hence contributes to
productivity improvements.

For these reasons, the ICT sector as a whole and telecoms in particular have been the focus of considerable
attention at EU as well as national level over the last thirty years. At present, the European Commission
articulates its ICT policy under the heading “i2010”, a work programme which is linked to the achievement
of the Lisbon goals on improving EU’s productivity and competitiveness vis-a-vis the rest of the world.

Throughout most of the 20th century, the operation of telecoms networks and services was a monopoly
reserved to state-owned enterprises, and the challenge in recent years has been to bring these monopolies to an
end and introduce competition. An EU dimension to policy started first in the telecommunications equipment
market (with efforts to secure a single market in telecommunications terminal equipment in the late 1980s) and
subsequently extended to telecommunications networks and services in the early 1990s.

Spectrum management has traditionally been dominated by public sector use of spectrum for a variety of
purposes including defence and national security, which again fall into the sphere of national competence. A
Community dimension to spectrum policy has therefore emerged only gradually, but the EU has sought to
extend its influence progressively in this area, in particular, by seeking to create harmonised standards and
uses of spectrum bands to facilitate pan-European services. The most notable and successful example of this

I We are also the competent authority which implements and enforces the TV Without Frontiers Directive, which covers cross-border
broadcasting. As the amending Audiovisual Media Services Directive has recently been the subject of a separate inquiry of this
committee, we have not commented on it in detail in this paper.
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approach was the agreement of a common standard for 2nd generation mobile telephony, GSM. However,
historically the Member States have remained responsible for management of spectrum in their own territories
and for co-ordination between themselves on cross-border interference issues.

An important point to note is the effect on policy now being exerted by the phenomenon known as
“convergence”. The digitisation of underlying technologies in telecoms, broadcasting and IT is rendering
existing distinctions between these categories increasingly meaningless. In recent years, European legislation
has sought to recognise this by removing artificial regulatory distinctions and moving to a more coherent
overall regulatory posture. It is fair to say this remains a work in progress.

Two other important changes are also now affecting policy. First, the advent of the internet has made cross-
border trading a far more significant element of the communications market. It is possible to imagine a world
in which content and services can be created anywhere and consumed anywhere. This is a major impetus to
the creation of a single market in services.

Second, radio spectrum is becoming a more important and valuable input for both telecommunications and
broadcasting. There is enormous scope to deliver new services using the radio spectrum, for instance High
Definition Television, mobile television and wireless broadband. This in turn is placing more of a premium on
finding ways to use spectrum efficiently and to find accurate ways to value spectrum in accordance with the
actual needs of society.

THE DEVELOPMENT OF THE TELECOMMUNICATIONS FRAMEWORK

Asnoted above, the process of liberalisation of European telecoms markets dates back to the early 1990s. The
European Commission introduced measures abolishing “special and exclusive rights” (ie national
monopolies) and gradually opening up some telecoms market segments (for example, business data services)
to competition. However, full competition was not mandated until 1997. The UK was in a sense a pathfinder
for this process, introducing limited competition in 1984 and full competition in 1991.

The 1997 package had the following elements:
— It mandated the removal of remaining restrictions on competition in telecoms markets.

— TItintroduced a template for licensing of telecommunications services, including a list of conditions
which could be included in licences.

— Itincluded obligations on network providers to permit third parties to access their network, but only
where the network provider was found to have “Significant Market Power” (SMP).

— It set out rules governing the scope of universal service obligations, and on whom they could be
imposed.

— It included consumer protection measures, including obligations on service providers to publish
prices.

Almost as soon as the ink was dry on the 1997 regulatory package the Commission began a major policy review
(the “1999 Review”) which involved an in-depth analysis of the effects of “convergence”. This review fed into
the current EU Communications Framework, the negotiation of which was concluded in 2003.

The new Framework sought to both recognise convergence and put right what it regarded as significant defects
already apparent in the 1997 package.

“Convergence” was recognised by adopting a new “technologically neutral” approach to the definition of
networks and services, so that a broadcast transmission network, for instance, was now classified in regulatory
terms as an Electronic Communications Network, the same as a telecommunications network.

The defects of the existing Framework which the new Framework sought to rectify were:

— Problems around the time taken to issue licences and the imposition of “unfair” licence fees: This
was addressed by removing individual licensing of networks and requiring all networks to be covered
by a “General Authorisation”.

— Problems of inconsistent economic regulation: As noted above, a key element of the 1997 package
was that network operators with Significant Market Power could be required to open their networks
to third party service providers. There were concerns that this provision was being incorrectly
applied: ie, it was failing to be rigorously applied to incumbents, and conversely in some cases was
being too liberally applied to new entrant mobile and cable companies. This was addressed by linking
SMP explicitly to the concept of dominance as defined in EU competition law, and requiring
Member States to conduct a series of reviews of “Relevant Markets” listed by the Commission in an
accompanying Recommendation. The Commission took a power to scrutinise these market reviews
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and to veto market definitions and findings of Significant Market Power which it considered were
incorrect. The new Framework also stated that this control regime of sector-specific regulation was
a transitional measure, and that the end goal was an effectively-competitive market subject only to
the rule of competition law.

— Continued problems with universal service obligations: It was felt that the cost of universal service
was not being properly assessed and the burden of paying for USO was being unfairly loaded in some
Member States onto new entrants. The Commission’s response was to introduce a tightly-defined
process for identifying costs of USO and establishing funding mechanisms to recover the costs. (The
Commission also rejected calls to extend USO beyond fixed voice telephony and narrowband
internet access to include mobile and broadband services).

— Problems in the management and licensing of radio spectrum: Because spectrum was now recognised
as a key input to mobile telecommunications services, the way in which it was managed in individual
Member States was coming under increasing scrutiny. The 2003 package introduced conditions
governing the terms on which wireless licences could be issued by individual Member States, seeking
to prevent unreasonable restriction of licensing and to limit the range of conditions which could be
included in licences. In addition, a Decision of March 2002 created a regulatory framework for radio
spectrum policy in the EU. This included the establishment of a procedure where the Commission
could develop technical implementation measures relating to harmonised use of spectrum in the EU,
which would be submitted to a committee of national spectrum experts (the Radio Spectrum
Committee) for scrutiny.

ASSESSMENT OF PROGRESS UNDER THE CURRENT PACKAGE

Measured by market outcomes, EU policy appears to have achieved significant success. Prices for traditional
residential and business telecommunications services have tumbled across Europe. For instance an average
10-minute call in the EU cost 133 eurocents in 2001 and just 73 eurocents by 2005. (The UK figure was 44
eurocents in 2005). New markets like mobile and broadband have grown rapidly. European penetration rates
for mobile telephony compare favourably with anywhere in the world. For instance, in the UK, penetration
is considered to be above 114%, though of course this is partly accounted for by some people having more
than one mobile account. Broadband, seen by many as a market of key strategic importance, is also an area
where Europe performs very well in comparison with other countries and territories. Six of the top 10 countries
in the OECD ranked by broadband penetration are in the EU, including the UK.

Of course, these headline outcomes cannot be attributed solely to the success of the regulatory framework.
But there is evidence that a policy of promoting open markets and effective competition is having a clear effect.
We already see considerable inter-penetration of EU markets by operators, with the incumbent telcos of
Spain, France and Germany all have a significant presence in the UK and conversely BT and Vodafone both
having extensive business footprints across the EU.

There is also some evidence to suggest that the markets which perform best are those which do have the
strongest pro-competitive structures. The European Competitive Telecommunications Association, in
conjunction with the economics consultancy SPC Networks, produces a “Regulatory Scorecard”? which ranks
regulatory activity across the EU across a broad range of criteria. This has then been correlated with the
market outcomes in terms of prices and availability in each market. It shows a very strong (albeit
circumstantial) link between strong regulatory processes and market outcomes. The UK stood at the top of
the scorecard in last year’s ranking.

ComMiIssioN CONCERNS

The Commission is now conducting a review which will lead to new legislative proposals in autumn. It might
be asked why the Commission is conducting this review and bringing forward legislation at what is clearly an
early stage in the life of the current Framework. The answer is that a review was explicitly required under the
Framework after it had been in place for two years. Nonetheless, it is clear that the Commission is using this
opportunity to develop some fairly radical reform proposals which may go considerably further than the
existing Framework.

The Commission is still concerned that the current Framework is not delivering sufficiently consistent
economic regulation. There are significant disparities within the EU. In broadband, for instance, Greece’s
penetration rate is just 3% compared with 20% in the UK.? There are also some substantial pricing differences
between services within the EU.

2 http://www.ectaportal.com/en/basic651.html
3 Measured in terms of broadband per 100 households. Source: Commission 12th Implementation Report staff working document volume I
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Also, the competitiveness of markets, as measured by the number of market players and the amount of market
share retained by the incumbent telecoms operator, varies significantly. For instance, in the retail broadband
market in the UK, BT has a 25% market share and the market is diverse, with over 400 ISPs in total, whereas
in some other Member States the incumbent retains a much higher share of the retail broadband market.*

The Commission has said that it believes these different outcomes stem from a lack of consistency—and
perhaps consistent quality—in individual NRAs’ economic regulation of their incumbents.

The Commission has also raised concerns about the progress towards a “genuine” single market in telecoms
in the EU. On this, some care is needed to interpret the concern. The market which has developed in the EU
since 1997 is one of a series of interconnected, but essentially national telecoms markets. It is not, and probably
never will be, homogeneous in character because the “facts on the ground” differ. For instance, there will be
differences in the number and physical capabilities of the networks constructed in each Member State.
Necessarily, this means that regulatory priorities will also vary. For instance, in Western Europe, fixed
networks are normally rolled out to more than 90% of the population. On the other hand, in the Eastern
European accession states, this figure may be as low as 35%, and the growth in connections is therefore being
driven by wireless technologies. Similarly, a number of Member States have an extensively rolled out cable TV
network which can also offer broadband and telephony. In both cases, these factors may reduce the
importance of mandatory access to the incumbent telecoms operator’s fixed network.

There are areas however, where greater harmonisation would appear to provide scope for increased economic
benefits. At the large corporate end of the market, there are many companies who wish to purchase telecoms
networks and services to connect multiple office locations across Europe. Companies like BT who wish to serve
this market segment argue that the absence of consistent regulatory rules, in particular as regards rights of
access to incumbents’ networks, is restricting their ability to offer services to such customers seamlessly and
efficiently.

Developments in technology are also altering the relationship between infrastructure and services. Telecoms
operators are rebuilding their networks on the basis of Internet Protocol (IP) technology. There are a number
of reasons for this, not least cost reduction, but an important consequence of the change is that there is much
greater scope to offer services at a physical distance from the consumer. This means that new offerings such
as Voice over IP (VoIP) could now, in theory, be offered from anywhere in the EU to anywhere else, without
their being any need for the service provider to have a physical presence in the country where the service is
being used. This offers the possibility of a genuinely new, pan-European telecoms service market developing.

CoMMISSION PROPOSALS FOR TACKLING THE “CONSISTENCY” PROBLEM

We believe that the Commission’s response to the “inconsistency” problem will include measures in the
following areas:

— Tightening the rules on regulators’ political independence. The existence of independent regulators
is recognised to be key to the promotion of effective competition. The current Framework requires
that regulators are independent from market actors, but does not specify the nature of the
relationship with government. Concerns have been expressed that, unless there is a suitable degree
of separation between the regulator and the government, there can still be scope for unwarranted
interference in the activities of the regulator, perhaps particularly where the state retains a significant
ownership position in the incumbent provider as it does in a number of Member States.

— A Commission veto over “regulatory remedies”: We have noted that the Commission can already
veto NRAs’ market reviews on the basis of the market analysis or the finding of Significant Market
Power. The Commission now proposes to extend that veto to also cover the design of specific
regulatory remedies resulting from a finding of SMP. This is not a new proposal: it was in fact in the
original Commission draft of the 2003 package but was rejected by Member States.

— A possible “European Communications Agency”: This has been erroneously described as a
“European super-regulator”, implying an Agency with the kind of decision-making powers currently
reserved to either the Commission or NR As. In fact what appears to be envisioned would be a body
with an advisory role only, in effect reporting to the Commission.

4 Source: Commission’s 12th implementation report—
http://ec.europa.eu/information_society/policy/ecomm/implementation_enforcement/annualreports/12threport/index_en.htm
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“FUNCTIONAL SEPARATION”

The Commission is also proposing that regulators should have their toolkit of powers extended to include a
power to impose so-called “Functional Separation” where incumbent telcos have been found to have
Significant Market Power. The Commission’s proposals are closely modelled on the changes to BT s internal
structure—including the creation of a new access business, “Openreach”—agreed by BT and Ofcom in 2005.
(It should perhaps be explained that Ofcom pursued these changes under the Enterprise Act rather than the
EU regulatory framework).

The principle underpinning Functional Separation is that the natural monopoly parts of the incumbent
business should be placed in an organisationally separate entity subject to its own governance arrangements.
This then reduces both the incentive and ability of the incumbent to discriminate in favour of its own
downstream business. On the Ofcom model, it does not require either legal or full ownership separation and
the Commission proposal also stops short of requiring these.

SPECTRUM MANAGEMENT

The other area where the Commission is proposing radical changes to the Framework is in relation to
spectrum management. There are essentially two limbs to the Commission’s interest here.

First, the Commission believes that there is considerable scope to increase the economic value of spectrum by
liberalising the way in which spectrum is allocated—in particular by removing service and technology
restrictions and permitting secondary trading. This aligns closely with the UK approach.

Second, the Commission wants to identify mechanisms to permit greater co-ordination of approaches to
spectrum at EU level. It appears to have in mind a strengthened role for the Commission in authorising and
co-ordinating pan-European allocations of spectrum for new services, possibly assisted by the European
Communications Agency, mentioned above.

Orcom’s INITIAL VIEWS ON THE FRAMEWORK REVIEW

Ofcom’s view is that the current Framework has been a considerable success and is already playing a part in
driving competition and liberalisation of communications markets. Nonetheless, we also recognise the
importance in a fast-moving market environment of ensuring that the Framework is genuinely fit for purpose.

We recognise the need for greater consistency of application of economic regulation to telecoms networks and
services. Ofcom is a member of the European Regulators’ Group, a “college” of national regulators formed
under the current Framework to advise the Commission on the application of the Framework and on
harmonisation of regulation. The ERG is developing into an effective forum for the exchange of best practice
on economic regulation, raising the overall quality of regulation within the EU.

The ERG has recognised the importance of greater alignment of regulatory approach in the markets segments
which are strategically important to companies seeking to enter a particular national market, and has
committed to produce common positions on regulation in these candidate markets, which include wholesale
broadband access.

The Commission clearly believes that these developments of the ERG’s role, whilst welcome, will not go far
enough and hence is proposing a greater role for itself in supervising regulators’ remedies. We are not
convinced that this is the logical response to the “inconsistency” problem. There is no obvious reason why the
Commission should be more competent in the design of remedies than NR As, for whom this is, after all, their
core task. Equally, it will remain important that remedies are properly tailored to particular national
circumstances. In our view it would remain preferable to continue to develop the role of the ERG as a forum
for best practice, evaluation and peer review of NRA remedies. If remedies are in effect determined through
the exercise of a Commission veto, this runs the risk of a “one size fits all” approach and may reduce scope
for regulatory experimentation and innovation.

Pan-European services do present a new challenge. Ofcom agrees that mechanisms may need to be found to
provide coherent cross-border regulation to such services, perhaps including scope for a single EU-wide
authorisation for some services. Where it continues to make more sense to authorise services at national level,
there may still need to be greater alignment of regulatory conditions. For instance, the ERG is currently
working on producing a unified common position on the regulatory treatment of VoIP. But it could be most
efficient in certain circumstances for the Commission to use its existing powers to issue binding Decisions to
promulgate such regulatory conditions for pan-European services.
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Where Member States retain a stake in their incumbent operator, the complicated triangular relationship
between government, NRA and incumbent can undoubtedly diminish confidence that the regulation regime
will be applied even-handedly, even where there is no actual evidence of political interference. For that reason,
we agree with the Commission that the Review offers an opportunity to put beyond doubt the independent
status of NRAs both from incumbents and national governments.

We do of course welcome the proposal to extend regulators’ toolkit of remedies to include the Functional
Separation already in place here in the UK.

We also strongly support the Commission’s intentions to introduce greater liberalisation of spectrum
management. We are unclear at present what proposals the Commission has in mind to improve co-
ordination. Here the devil will be in the detail, as co-ordination needs to both respect national competence in
relation to usage such as defence, and also interleave sensibly with the wider international co-ordination of
spectrum achieved through the International Telecommunications Union (ITU) at regional and global level.

Finally, we note that the case for a European Communications Agency needs to be assessed on the basis of
what tasks such an Agency could usefully perform. If the role of such an Agency will be merely to advise the
Commission on the application of new Commission powers in relation to consistent telecoms regulation or
spectrum co-ordination, our view is that an Agency would add little value over and above the existing advisory
structures, the ERG on the one hand and the RSC on the other.

July 2007

Memorandum by Ofgem

INTRODUCTION

1. Ofgem is the regulator of the gas and electricity industries in Britain. Our principal objective is to protect the
interests of present and future gas and electricity consumers. We do this by promoting competition, wherever
appropriate, and regulating the monopoly companies which run the gas and electricity networks. Other
priorities include helping to secure Britain’s energy supplies and promoting more sustainable energy supplies
by, for example, helping to reduce carbon emissions to tackle climate change. Our work on sustainability
includes helping the gas and electricity sectors to achieve environmental improvements at the lowest possible
costs to customers. We also work to make sure that the interests of vulnerable and fuel poor customers are
protected by the energy markets.

2. Ofgem believes that well-functioning and genuinely competitive EU energy markets, delivered through
strong and independent regulation at national and EU level, would bring significant benefits to EU and UK
consumers, and we therefore support the Committee’s important and timely inquiry. This memorandum sets
out our answers to the questions in the call for evidence. In doing so it includes information that Sir John Mogg
offered to give the Committee during the course of his oral evidence. We have not answered those questions
that we think are beyond the scope of our remit and expertise.

THE CURRENT STATE OF THE SINGLE MARKET

3. Since 1 July 2007, all EU energy markets have technically been open to competition. However, significant
barriers remain to energy suppliers being able to compete effectively to offer new, cheaper energy products to
customers across the EU. We fully support the Commission’s authoritative Sector Inquiry, published on 10
January 2007, which highlighted a range of significant problems that were preventing effective competition
emerging. These included: market concentration, collusion between incumbents to share markets, vertical
integration, lack of access to infrastructure and lack of or delayed investment as the most serious barriers to
competition in the internal energy market and a lack of transparency preventing new entrants assessing the
scope for profitable entry. The limited scope of existing EU rules to a subset of cross-border issues, as well as
their uneven and insufficient implementation by Member States, also creates a “regulatory gap” which acts as
a serious impediment to investment and cross-border trade.

4. Consequently, we believe that further legislative measures by the European Commission are necessary for
the completion of the single market in energy. Ofgem, as part of the Council of European Energy Regulators
(CEER) and the European Regulators’ Group for Electricity and Gas (ERGEG) have been working very
closely with the Commission on the development of the so-called “3rd package” of EU energy liberalisation
legislation. We expect to see legislative proposals in late September. A comprehensive EU and national level
regulatory framework is required, built around the principle of strong, independent regulation as fundamental
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to the creation of a stable climate for investment by energy companies in infrastructure and well-functioning
markets. We believe the core elements of such a framework are:

— increased powers and independence of national regulators, from government as well as commercial
interests;

— the promotion of strong and independent regulation at EU-level through the creation of an EU
regulatory function, with specific, defined powers;

— unbundling of transmission and transportation from energy production and supply, preferably full
ownership unbundling; and

— much greater transparency.

5. Itisclear that a part of this improved EU regulatory framework should be improved co-ordination between
National Regulatory Authorities (NRAs). We will continue to promote and take all practical measures
through our membership of CEER and ERGEG. Since regulators are statutory bodies, however, legislative
change is also required to ensure, for example, the ability to share confidential information in cross-border
market investigations.

6. The inadequate implementation of the existing energy Directives, despite infraction proceedings launched
by the Commission, also highlights the difficulty in enforcing single market legislation. In energy markets,
however, the core tools of strong, independent regulation ie the required “remedies” are ex-ante oversight of
the monopoly networks and rigorous ex-post application of competition powers. The forthcoming legislative
proposals should ensure the former is possible for integrated EU grids; and Commissioner Kroes has shown
herself to be highly determined to use her powers in the latter, including in the follow up to the Sector Inquiry:
the Commission is currently running 13 competition cases in the energy sector.

7. Market monitoring is a further, related issue. Market monitoring is one of the core functions of Ofgem both
as a competition authority responsible under the Competition Act 1998 for enforcing competition law and as
a sector regulator with powers under the Utilities Act in the gas and electricity sectors. The substance of UK
competition law is the same as Articles 81 and 82 of the EC Treaty except for geographical scope. However,
this is not the case in all Member States. Again, it is certainly the case that co-operation could be improved,
both between energy regulators, between competition authorities, and between energy regulators and
competition authorities.

8. Finally, it is certainly a concern to see growing political opposition to the single market in some quarters.
Ofgem and the European Regulators are clear that a well-functioning single energy market is the cornerstone
of achieving competitiveness, sustainability and security, and therefore any protectionist measures at national
level will undermine the achievement of these shared goals. We welcome the strong position taken by
Commissioner Kroes against such developments where they have arisen.

THE ENERGY SECTOR

9. There has not been sufficient unbundling of gas and electricity in all Member States. The Final Report of
the Commission’s Sector Inquiry rightly noted vertical integration between supply and generation and
infrastructure businesses as a major impediment to single energy markets. Network operators have a central
role in competitive wholesale gas and electricity markets. Market participants, as network users, are their
customers. In their operational and investment decisions, therefore, they must act—and be perceived to act—
independently of commercial interests and in a strictly non-discriminatory manner. The potential for undue
discrimination will always exist where a vertically-integrated company undertakes both competitive and
monopolistic businesses. A network business can favour the competitive company in its own group over other
competitor businesses. Such a perverse incentive will always exist when the competitive and monopoly
business has the same shareholders irrespective of what other measures (for example, transparency or ring
fencing) are in place. Whilst the current “legal unbundling” regime introduced in the 2003 Directives was
motivated by such considerations, its rules were too vague and their implementation in Member States too
weak. Ownership unbundling is the most transparent process to ensure non-discriminatory operation and
development of the networks, and we would support new EU legislation requiring this for all EU transmission
networks.

10. The European energy regulators are unanimous in their commitment to single EU markets in electricity
and gas as the cornerstone of achieving the EU’s energy objectives of “security, sustainability and
competitiveness”. We welcome, therefore, the recent political commitments to this goal by the Energy and
European Councils, and the strong line currently being taken by the Commission. The fact remains, however,
that the current system has not yet delivered, and Member States do now need to be held to their promises,
with good intentions matched by the political will to deliver.
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11. The Commission’s commitments on climate change also have implications for the single market. Ofgem
recognises that climate change is one of the greatest global challenges. We strongly support the EU Emissions
Trading Scheme as the best way to reduce carbon emissions at the lowest cost to customers and industry, and
we have recently submitted our views to the Commission on how this should be developed in phase I11 building
on experience to date to improve the long term incentives for companies, including gas and electricity
companies to innovate and invest in low carbon technologies. Equally, a well-functioning internal market will
be an important part of the creation of a liquid EU, and ultimately global carbon market which will help to
reduce the costs of tackling climate change. EU (and national) political targets and initiatives to address
climate change must be implemented in such a way that they support the development of effective markets and
the stable regulatory environment necessary for investment, and do not lead to unintended market distortions.

12. Ofgem supports the Commission’s proposals to build up and strengthen the powers of the European
Regulators Group, ERGEG, which Sir John Mogg currently chairs and in which Ofgem plays a lead role. As
the Commission have identified, the EU’s networks require massive investment in the coming years: to join up
national networks and create an integrated grid, to facilitate the single market, to connect increasingly diverse
supplies eg renewables, liquefied natural gas (LNG) etc., and to improve security of supply by diversifying risk.
This requires a comprehensive EU-level regulatory framework to ensure the stable and predictable climate
necessary for this scale of investment. Strong and independent regulation must be guaranteed in two key ways:
by raising the powers and independence, from commercial and political interests, of national regulators; and
by establishing an EU regulatory function that provides for independent, EU-level regulatory decisions in
certain, defined cross-border areas, as well as improved co-ordination between national regulators. In order to
achieve this within the EU’s legal and institutional framework it may be necessary to replace ERGEG, which is
an advisory body to the Commission, with an independent EU regulatory agency. However, it is vital this is
built upon and comprises the National Regulatory Authorities, who should remain primarily responsible for
regulatory oversight within their own markets/jurisdictions. Hence we believe the necessary EU-level,
independent regulatory oversight should be achieved by enhancing the current structures, but not by creating
a single EU energy regulator.

13. Ofgem would be happy to provide any additional information that the Committee may require in the
course of its inquiry.

10 July 2007

Examination of Witnesses

Witnesses: Ms VERENA Ross, Director of Strategy and Risk, Financial Services Authority, SIR JoHN Mo0GG,
Chairman, Ofgem and MR ALEX BLOWERS, International Director, Ofcom, examined.

Q49 Chairman: Good afternoon. Thank you very
much for coming. The first part of evidence-taking
will be general issues with questions being put by all
of us to all three of you concerning the current state
of the single market. We then propose to ask
individually specific questions to each of the three of
you. If pressure of time means that you have to
depart after you have given evidence, please do so.
Unless there are any questions from our witnesses, I
will ask the first question which is based on the fact
that we are conducting an inquiry, which we hope to
conclude some time in November, into what needs to
be done to expand and improve the operation of the
single market, and we have chosen three specific areas
represented by your good selves to look at in
particular, but we may change our minds and add
other issues in our final report. We are going to
Brussels to take evidence before the recess and then
when we return in October we are going to talk to
some commissioners about the work that has been
going on and we intend to report after the
Commission has come up with its proposals for
improvements of the single market. With that
background, the key question is what has been

achieved so far within the fields that you wish to
comment upon and what are the remaining
significant barriers to achieving the single market? In
other words, what should the Committee be looking
at and pursuing?

Ms Ross: In the financial services field quite a lot has
been achieved when it comes to the European single
market. We have seen the carrying through of the
Financial Services Action Plan over the last five or six
years as it was agreed in Lisbon in 2000. That has
certainly involved a lot of measures—all together 42
of them—which has meant that there has been a lot
of activity which has been trying to harmonise
legislation within the European Union. The purpose
of the Financial Services Action Plan is in three areas.
One is to create a single wholesale market, to improve
the retail market, across Europe and also to achieve
a state-of-the-art prudential regime. What we have
seen is quite a lot of activity, particularly in the first
area where a lot has been achieved with all the
measures, although it will have to be seen, given some
of them are still going through the national
implementation stage, what it will actually amount to
when they have all been implemented and what the
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effects are on the relevant industries and consumers.
The last point on a state-of-the-art prudential regime
is that quite a lot has been achieved in the banking
area and there is now an attempt to start doing
similar things in the insurance area with Solvency 2.
The middle point on the retail markets is probably
one of the more difficult ones. Again, that has been
tackled in some of the activities under the Financial
Services Action Plan but it has to be seen exactly how
much impact those current ones will have. The
Commission itself has issued a Green Paper on Retail
Financial Services which is going to look particularly
at what the current market failures through the single
European market in this area are and what more
should be done.

Sir Johm Mogg: The timing of this inquiry is
absolutely perfect from the point of view of energy.
We are at a pivotal moment. There are some good
things but quite a lot of bad things to specifically
answer the question. On the good side we have the
emergence in embryonic form of a co-operative co-
ordinating role for energy regulators with varying
degrees of independent powers emerging in the last
few years. We have a recognition of the profound
integration between three aspects of the energy
policies, namely sustainability, competitiveness and
the future of security of supply. We have major
changes in co-operative and non-binding legislation
and finally, but here a note of criticism emerges, we
had a second package of legislation around the turn
of the century which has not been implemented. The
Commission issued 17 infraction proceedings about a
year ago which primarily dealt with a subset of cross-
border issues rather than the totality of the energy
market, which is weak at national level; for example,
legal unbundling, which we will probably talk about
later, rather inefficient, little at EU level and generally
an overall picture of concern with legislation. That is
why a third package of measures will be necessary. As
to what the problems are, I think I speak with real
authority here because the Commission has done our
work for us in a very impressive 200-page
competition report extensively consulted upon in a
sector review under the new modernised European
competition powers. It concluded: “No energy
market integration at European level; a lack of
transparency; a serious market concentration at
national level; collusion between incumbents in the
share markets and excessive vertical integration with
implications in terms of third-party access to the
infrastructures which are so crucial in energy”. This
had a very detrimental effect on attracting investment
which was much needed at the particular time. The
catalogue which I have done rather formally—I
recommend the summary rather than reading 200
pages—will give you why we should be doing
something about this. The regulators have also
identified both self-critically what is wrong with

regulation which is not independent, not effective at
national level, generally speaking—I hope there are
exceptions and I represent them—and also at
European level there was none, so there were serious
regulatory gaps in terms of assessing how to achieve
a linking of infrastructures between Member States.
There was an overall lack of security, both a sense of
security of the regime into which investments could
be made, and security in terms of security of supplies
from rather dubious suppliers.. I think you will see
that there are serious concerns although the
Commission in its reports does highlight the fact that
progress has been made. The reality is that progress
has been made but that there is an enormous distance
to travel.

Mr Blowers: Many of the headline points I would like
to make echo particularly what Sir John has just said.
In the communications sector we have had a lot of
effort and focus on promoting liberalisation and
competition for a sustained period of time. We have
had notionally full competition in
telecommunications since 1997 and there is broad
intellectual recognition throughout Europe that
liberalisation and competition are intimately
connected with success in terms of delivering
innovation, lower prices, choice and quality of
telecommunication networks. I say “intellectually”
because emotionally there may be some differences in
the way that people think about how that applies in
practice. Your timing is similarly good from our
point of view in that the Commission is now
launching into a review of the current EU regulatory
framework for telecommunications and will be
bringing forward legislative proposals for at least
some amendments of the current package later this
year, probably slightly behind the energy package.
The key question is the report card for Europe is
probably round about a seven-out-of-ten, and is
there a way to improve that significantly from where
we are? I would characterise that as being a different
problem to that being experienced in energy. I do not
think the problems are as fundamental but some of
the components are probably quite similar and
therefore some of the potential solutions may be
quite similar. When we look at overall performance
we see that, for instance, Europe is now leading the
pack in the world in the adoption of broadband.
There are one or two countries who have even more
impressive broadband penetration—Korea is one—
but if you look at the current OECD top ten for
broadband, you will find that six out of ten of the
leading countries, including the UK, are from
Europe. We have also seen prices consistently come
down in Europe for the last five years for a whole
basket of telecommunication services. We have seen
very high levels of interpenetration of markets,
including reciprocal inward investment by the biggest
players in Europe and indeed by significant players
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from outside of Europe. All those things are to the
good but there are some problems that the
Commission has identified. We can talk about these
in more detail, but in headline terms there are
problems with consistency of regulation. National
regulators such as Ofcom approach the same
problems but with different regulatory solutions.
Some of those are now clearly already visibly second
best. How can we close that consistency gap and
make the regulation overall in the system more
effective? There are also issues about the advent of
new cross-border services. The regulatory structure
and the market structure that have evolved are very
much about a network of national markets. The next
phase of competition in this market may take the
form, at least in part, in genuinely pan European
services. The Commission is asking the question
whether the current framework is really equipped to
deal with those kinds of pan European services and
that to my mind is a very good question. I think the
Commission will want to explore some of the same
issues that we have heard about in other sectors: “Are
regulators independent? Do they have the right
powers? Are they independent both from market
actors but also from governments? Do we need to
strengthen the regulatory toolkit? Do we need to
think about the institutional balance of forces
between the regulators, the national governments,
the European institutions and particularly the
European Commission?” Those are the issues which
will probably come to the fore when the Commission
brings forward its reform package.

Q50 Chairman: In respect of the competence of the
Commission, the capacity of the Commission and the
interests of the relevant commissioner for these areas
which you have just given evidence on, to what extent
will the relevant commissioners—because in some
cases there are more than one—take up the cudgel
with energy to propose rectifications to an imperfect
single market?

Ms Ross: It has to be said that the Commission in the
financial services area has been so preoccupied with
drafting more and more new legislation that it has not
had enough time to then look beyond that and see
what has actually happened with that legislation. Has
it been implemented properly in the various Member
States, how is it working on the ground and is it
delivering the benefits which they are looking for?
Commissioner McCreevy has written that on his
worksheet and has very clearly said that it is not just
about drafting new legislation but it is about taking
that next step and has very clearly said that in going
forward he will carefully look at new legislative
measures where it is clear that there is a market failure
and that new legislation would resolve that market
failure. This is very much in the spirit which we here in
the UK work in terms of evidence-based policy

making, if there is a problem where the cost of
legislation would be greater than the benefits, then we
should not go forward with further rules or legislation
inthat area. There isrecognition at the Commission at
the financial services level that they need to now move
onand that they need to look at the effectiveness of the
legislation they have created. They have in one or two
instances actually moved away from proposing new
directives, for example, in the clearing and settlement
area which you have identified in your questions
earlier which, from the FSA’s perspective, is the right
thing to do. It will now come down to seeing what they
do on the ground in terms of checking how Member
States have implemented and whether they will then
be willing to enforce against those which are either
being slow or not effective in implementation and
carrying through. The other thing which will be
importantis the wholeissue of movingon tolookingat
competition vehicles to deal with some of the issues
that are there rather than writing new legislation
which increases the cost of regulation further, but
looking at other measures which help to reduce some
of the barriers which are clearly still there in certain
areas.

Sir John Mogg: Some of the concerns that Mr
McCreevy has about financial services in the past has
some affinity with energy policy—a hesitancy to move
towards new legislation and a wish to see present
legislation implemented. The first answer to your
question in terms of the relevant commissioners is
strongly yes. Energy is seen as one of the five “big
ticket” issues for the President of the Commission.
There is a positive scramble of commissioners to be
actively involved with the Energy Commissioner, Mr
Piebalgs, butalso the Competition Commissioner, Ms
Kroes, the Environment Commissioner, Mr Dimas,
and other commissioners. These include Mr
Verheugen, who chairs a high level group from the
industry perspective (of which [ am a member). We do
not suffer from benign neglect! Asto competence, [ am
happy to be able to say on the record that I believe
there is a significant competence. The Commissioner
wisely chose to establish a moratorium of 12 months
before any new legislation was being proposed. There
was however a clear pressure for legislation to
demonstrate the Union’s political commitment. This
was resisted by the Commission, partly to allow the
sector review that I mentioned earlier to run to its full
term and partly to allow the pressure from the launch
of the infringements procedure I mentioned earlier. It
was also in part to allow full understanding of the
issues which are very complicated. They certainly
match the complexity of the interrelationships of
policies that I experienced in other internal market
issues. As to the prospects, this is the interesting issue.
I think the prospects are good in the sense of
preparation. The present legislative programme, is as
we speak, being elaborated will emerge late
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September, probably around the time of your
reporting. We shall see whether all the concerns—I
think we will come back to this when you ask us more
specificquestions on the regulatory framework—but I
think they will be well researched. The key issue is
whether individual Member States will accept the shift
of power that is implicit from national to European
level, especially in relation to the European internal
market. Will they accept the erosion of some of the
fundamental principles held at national level
(including the unbundling issue) but also in relation to
regulation and the power of the regulator to decide
those issues? As to delivery, one of the key issuesis the
vital area of the security of supply and sustainable
development together with the competitiveness in the
revised Lisbon agenda. These demand urgency but, of
course, the laboriously slow process of what we would
call primary legislation through the Community
institutions is against that. Some of the issues,
particularly the creation of a regulatory approach at
European level, also pose very serious constitutional
and institutional issues relating to the balance of
power. The will is there. I am not sure if the political
willis there and I am not sure whether the institutional
ability to meet those problems within a reasonable
time will be there. The next six months will give some
answers to that.

Mr Blowers: No-one who has had any dealings with
the Information Society Commissioner, Mrs Reding,
could be in any doubt about the personal vigour,
energy and commitment that she brings to her part of
the “acquis”. When we look at the successes that she
has had in the last two or three years with the
Audiovisual Media Services Directive, which
everybody assumed would be a long, painful and
protracted process, but was actually introduced and
agreed surprisingly quickly; the Roaming Regulation,
which we have previously discussed in this
Committee, was again a very complicated issue. As
you know, we have serious doubts about the detail of
what was proposed in some areas, butagain we haveto
give Mrs Reding credit for having spotted that this
was a first order problem that needed a swift and
decisive solution—which is what happened. The least
of our problems is a lack of energy or commitment
from the Commission in this area, at least from our
Commissioner. We have a slightly different problem
in a sense, which is the “so what” problem that for
many peopleinvolved in the debate the senseis that the
telecommunications market is already deregulated, it
isliberalised, competitionisemerging, why dowe need
tonow go back to the well and have a further round of
legislative discussion? Surely the existing framework,
which only dates back to 2003, should be given time to
work and to prove its worth? At the start of the review
process we were pretty much on that page ourselves
that it was a bit too early to be engaging in a
fundamental rethink of the rules. Our market moves

very fast and I think the scope for new pan European
services which are enabled now by changes in the
underlying technology—and that change is
happening very fast—do necessitate a rethink. We
need to at least comfort ourselves that we have the
power, the remit and responsibilities to deal with those
new emerging problems. From that point of view I
think there will be an appetite to at least run the rule
over the existing system to make sure that it is
functioning properly.

Q51 Lord St John of Bletso: 1f 1 could touch on the
whole issue of the scope for legal unbundling,
Commissioner McCreevy has drawn reference to the
fact that thereisnoless than 1,634 directives. We have
heard about the problems of consistency of
regulations. My question pertains to what is the scope
for greater co-operation between the national
regulatory authorities and the whole quest for the
scope of legal unbundling?

Ms Ross: From our perspective it is absolutely
essential, particularly in this area where some of the
legislative bases have been created that now itis about
good regulatory co-operation across Europe. We are
very involved in making sure that that is given a very
high priority because really it is only when you deal
with other national regulators and you talk amongst
each other about how you actually do the day-to-day
regulation that you find out that actually even though
you have the same legal basis, you do things so
differently that the effect of what is being done through
the legislation is a completely different one. What we
do at the moment in the three different so-called
Lamfalussy Committees, which are basically at the
level below the legislative Ministry of Finance
negotiations, is to work both on better day-to-day de
facto co-operation between regulators, particularly
when it comes to delivery of regulation for
internationally active groups, where we need to make
sure that we do not just duplicate regulation for each
country, but that we build on each other and rely on
each other through mutual recognition, but also in
developing guidelines underneath the directives about
how detailed practical regulation works in each case.
We are also doing quite a lot with the other national
regulators across the European Union to work on
traininginitiatives and other things which are trying to
bring the practices of the different national regulators
closer together to make sure that we are not just
looking at the same black on white legislation but
what then happens and how we implement and deal
with that is more commonly aligned.

Sir John Mogg: The Commission’s Interim Report on
the Internal Market which I thought advisable to read
before I saw your Lordships, did get a few of the areas
right. This was one of them—you need to have
different instruments to tackle a different range of
problems. In the specific case of energy we have seen
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quite a few new developments which responds in that
way. We have seen the emergence of the Council of
European Energy Regulators (CEER) in the late
1990s, interestingly from the Iberian peninsula. There
has been the transmogrification of the CEER into
ERGEG (it is purely coincidental that my name is in
the middle of that process). This was established by
Commission decision and is now at a stage of
developing towards some potentially legislative-
based approach. We can see that each of these stages
brings something to the party. Co-ordination, very
much as in CESR, you meet people for the first time,
you talk about it, you understand, you collaborate
and possibly even do some business. For energy I
think less is done, at least since I was involved with
CESR, but it is developing and that is essential. The
move next to a legislative-based form at European
level, which is the major absence, is a central issue. I
will follow my Lord Chair as to whether I should
pursue that, but I will leave the use of an EU
regulatory agency on the table. There are many other
areas that we are developing in collaboration
guidelines which can be converted into legislation by
the Commission. All of these different factors
contribute towards a more effective, more informed,
regulatory approach at European level, but—and it is
a big but—how effective this will be as the market
becomes more integrated; how effective the powers
that currently exist or do not exist at national level are
made compatible with the powers that could be
established at European level; and how effectively the
interests of the European dimension will override the
interests at national level are issues which as the GB
energy regulator are particularly concerned about.
We must not see any intrusion at EU into national
level activity when no such intrusion is necessary.
However, for anintegrated market thereis a great deal
of work to do—in relation to the interconnections
between countries and the necessary improvements
where there are congestion management.

Mr Blowers: From our perspective it is very much the
same story that consistency is best achieved by
exchange of best practice between regulators. To
illustrate by example, in the telecoms sector we have
this thing called local loop unbundling—the rules that
allow you to place your apparatus in the local
exchange of the incumbent provider and effectively
take over the line to the customer. It is the most
powerful form of regulated access. It gives the
company wholesaling that service more scope to
deliver. It is a very powerful thing. When we did it for
the first time in the UK we made a complete mess of it;
it was an abject failure. When we in Ofcom decided to
revisit local loop unbundling we looked at the way the
French had done it very successfully. The idea of UK
regulators learning best practice from the French is
something that many people have struggled with,
including probably some people within Ofcom, but

the fact is that Arcep, our equivalent regulator in
France, did a superb job of acting as pathfinder in that
area and we learnt from their experience and from
some other European regulators. I think that
exchange of best practice, if you can have the humility
to actually engage with it in the correct way, is an
incredibly powerful technique. Whether it will go far
enough and fast enough to meet the Commission’s
requirements is another matter, but I do think that a
college of regulators actingin a collegiate way isa very
powerful body.

Chairman: Lord Haskel may have a general question
but I am going to ask him to lead by focusing some
questions on energy and then I will ask Lords Whitty
and Mitchell to focus on telecommunications and
Lord St John of Bletso on financial services.

Q52 Lord Haskel: 1 would like to put a general
question, first of all. The interim paper which Sir John
Mogg referred to, if it is the same paper that I am
thinking of, is the one about the new vision for the
European Union. I just wonder whether we ought to
pursue that a little further. The vision for the single
market was thought up some 20 odd years ago for the
free movement of goods, people, capital, etc, and over
the years we have tried to achieve that through
legislation and through regulation and to a greater or
lesser degree, depending on the industry, quite a lot
has been achieved. Do you think that we have gone as
far as we can with that vision? Do we need a new way
of looking at the single market? The European
Commission tries to look at it from the point of view of
the consumer citizen. Do you think the idea of the
single market through the four freedoms has already
been discounted by most people in business and
industry? We now have to get on and have a new vision
and a new way of doing it if we are going to move
forward.

Sir John Mogg: That is a fascinating set of questions.
Give me 40 minutes and I will give you a complete
answer, but I will confine myself to a few. First, I
would immediately pick up one area. The one freedom
that you did not quote is a reason to continue our
pursuit of the Internal Market. That is freedom of
services where the disastrous experience that the
Commission had in terms of initial French
intransigence over the Services Directive led to an
unravelling of an overambitious services proposal
into the present, rather neutral proposal. Services,
unlike goods, are still the Cinderella of the Single
Market. There is complete freedom of capital. In
relation to goods, you have cross border exchanges
accounting for some 68%, (my figures may be out of
date). But with services there is a considerable drop.
The basic necessity of the internal market programme
as first conceived in the mid 1980s, and then broadly
delivered in 1992. In that area one could argue that
you still need legislation sometimes. My own view is
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that future legislation will tend to take the form of
regulations rather than directives, particularly in the
well-developed areas including those of my two
colleagues, although they may not like me to
comment. I think there are other areas and energy falls
very properly into that. Not that legislation is the only
route, and that is why I think the Interim Report was
somewhat a breath of fresh air to include self-
regulation. There can be co-regulation with
consultation and impact assessments. In the UK thisis
very old hat, but for some continental countries it is
really quite a recent development. If Tmay now turn to
energy, weneed new legislation. Itis quite clear that we
cannot achieve even moving to first base at European
level. If I spell more for the record than for anything
else, we need legislation to give independence to
regulators at national level and to bring regulation at
a European level with appropriate independence too.
We need legislation to breathe life into the powers of
regulators at national and at European level. We need
unbundling. Here we have come to the heart of the
current debate. We already have legal unbundling at
EU level which really has been demonstrably
ineffective. We must have an effective unbundling. We
regulators argue that ownership unbundling is the
most effective but the Independent System Operator
approach could be also. The point is that it must be
genuine and independent. We need Transmission
System Operators who will increasingly be key in
integrating the EU Market. It is they who plan
networks, they link networks and they invest in
networks. We have to find a way of making that
happen, both forcing the pace and ensuring that their
approach meets European interests. We need market
transparency and the transparency with regulators.
Thatiscoming very slowly and I think in this ERGEG
hasbeen very important, but we need to force the pace
of “primary” legislation as a booster is necessary. We
also need powers to make the rules more quickly and
in the more technical sense. We will not get that
because of the EU institutional difficulties. Most of
all, to reinforce a point made very early on in relation
to financial services, we need continued pressure from
the competition side. We are nowhere near the point
when we could see a falling away of regulation and
shifting into general competition powers, but we need
competition to deliver the structure of the industry
and to eliminate some of the abuses in the European
market. So we need both regulatory powers and
competition powers. The internal market in energy
desperately needs third generation legislation. Butnot
only that.

Ms Ross: 1 share a lot of what Sir John Mogg has just
said. In financial services we are probably slightly
further down the route because of the massive
legislative programme which has happened. In our
minds, certainly from a UK perspective, we do not see
the need for significant further legislative measures.

There are a couple of further measures which are
currently underway which we see a benefitin: oneisthe
solvency legislation to bring the prudential standards
for insurance companies up to a higher standard
which we think is quite important; the other one is the
UCITS Directive which needs updating to make sure
thatthat worksacross the European Union. In general
terms, our view is that new and additionallegislation is
probably not necessarily the best route to go forward.
What is more important 1is that proper
implementation takes place, as I said earlier, but also
that competition law is properly made use of. When
youlook at what the vision of the single market was, in
financial services in particular, there is a big divide
between the wholesale market and the retail markets.
In the wholesale market generally one can say that
many of the players are very internationally-minded,
they actually make use of these single market
directives and actually provide services cross-border
and they find there are significant benefits from a
greater integrated market. In these areas the
regulation is already reasonably aligned across
Europe. In the retail markets that is a lot more
difficult, partly because of the natural difference in
terms of retail consumers naturally tending to want to
take financial services from their national market,
whether itis buying a mortgage or going to a bank and
wanting to open a bank account, the natural
inclination is to stick with the national providers
whose names you know, you know where to complain,
and who the regulator is who is responsible and so on.
In those markets clearly the challenges are much
harder, but because of that different approach itis also
going to be much harder to justify significant
legislation in those areas, because the benefits which
can arise from greater harmonisation on the
legislative field are probably more questionable
because the question is whether the retail consumers
will ever be quite as internationally-minded in their
approach to consuming financial services as the
wholesale markets are.

Mr Blowers: That is absolutely right from our
perspective as well. There are probably some natural
limitations to the single market as a completely
seamless retail market. If we look at an area like e-
commerce, for instance, where there is a directive in
place which sets a very rigorous standard of openness
on national markets, we still find that people quite
often choose to purchase e-commerce from either
their own country or own linguistic group when given
a free choice with no other factors limiting that choice.
There are probably still some restrictions to the way in
which consumers will behave. One of the important
changesin oursector has been the focus on openness in
Europe as a precondition for competitiveness in the
world. In order to achieve the kind of adhesion with
new services that we need in Europe, to prevent those
services simply off-shoring—I am talking here
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particularly about Internet delivered services—which
could be delivered from anywhere in the world. If you
want to have an adhesion in Europe for those services
you need an open, transparent and competitive
market landscape. It is unavoidable that we have that
if we want to be in that part of the value chain. That has
affected the way that we think about single market
challenges. It is not just about creating complete
consistency; it has to be consistency of the right kind.
It has to be a baseline regulatory activity which is
conducive to people doing business.

Chairman: Let us move on to some specifics and, Lord
Haskel, if you would like to begin with energy and
other colleagues may come in. We will try and allocate
roughly about ten minutes to each of the specific areas.

Q53 Lord Haskel: Wehave already dealt with the first
point about support for a comprehensive regulatory
framework. Sir John mentioned about the need for
unbundling. You spoke about ways of making it
happen. Would you like to tell us about the ways of
making it happen?

Sir Johnm Mogg: We need legislation that is
agreed,implemented and enforced. Politically the
preferred route for most regulators is ownership
unbundling where it is quite clear that if the
transmission system operator is separate from the
people who use the infrastructure, then none of the
disadvantages—that is restriction of access,
favourable management of the process towards the
affiliates in the company of ownership split, the
investment orientation that tends to favour the
affiliates inside the group—none of those issues comes
to the fore. There are almost doctrinal debates at
present with not only Germany many smaller
countries and one or two of the bigger ones, claiming
that ownership unbundling infringes someinalienable
fundamental right and is pernicious. The alternative
that has been developed is something called
Independent System Operator (ISO). Without going
into great complexity, this approach can be deep or
shallow, the idea is to differentiate between those who
run the transmission system and those people who use
that infrastructure. There could be further separation
downintodistribution butin the UK, Germany andin
other countries that is not a necessary requirement in
our view. The Competition Commissioner is adamant
from the exploration she has done in her Sector
Review that you must have ownership unbundling.
The Parliament also favours ownership unbundling,
butitisto be negotiated. The bigissue hereis to secure
the benefits of genuine competition without market
abuse. In terms of third party access we need to have
something that works. That brings me rather
conveniently to the second point. The more you get
away from ownership unbundling, the more greater
regulatory supervision is needed. In GB we have both
ownership unbundling, covering the vast majority—

99% —of our transmission system together with the
two Scottish independent system operators agreed at
the time of privatisation. .There must be deep
intrusion by the regulator for such ISO arrangements
to make sure that the rules are followed. That means
that if the Community goes towards Independent
System Operators then, prima facie, you must have a
strong regulatory presence at the European level. I do
not believe that link has yet been made by some of our
EU partners (including Germany),, but to my mind
you cannot have a wishy-washy system of supervision
in relation to that aspect or to any other aspects too.
Unbundling, is key in making competition work
clearly and effectively. A deeper regulatory oversight
is needed the further you move away from ownership
unbundling that it demands strong regulatory
intervention.

Q54 Lord Haskel: One of the other concerns about
energy is security of supply. Is unbundling a
significant aid or is it a disadvantage as far as security
of supply is concerned?

Sir John Mogg: Thereis an argument that it could be a
disadvantage for smaller countries which are wholly
dependent on a single major supplier. Forcing their
compliance to become still smaller in terms of their
organisational arrangements to achieve a full
ownership unbundling could result. In the case of
larger countries, security of supply is a political
concern about potential instability (for example, the
dreadful experience in the Ukraine a couple of years
ago) which could threaten an interruption of supply,
or provoke anxiety over longer periods. That is an
angle where solidarity of the Union—which I saw the
Prime Minister referring to in the other House just a
few moments ago,—could strengthen our power of
negotiation. There is that aspect but also the real
answer to security of supply is to secure a solid energy
mix of different forms of suppliers thereby reducing
your dependency on other countries. Ownership
unbundling will only make clear how effective our
companies’ operations are—it should not adversely
affect the security of supply issue.

Q55 Lord Haskel: Thisis yet more complicated by the
need for carbon reduction and renewables. There are
targets for this. Do you think that these need to be
supported by legislation and further regulation to be
successful or will the market take care of this?

Sir John Mogg: 1 will give you an Ofgem position, if |
may. I will not speak from the point of view of my
colleagues who negotiated these things. We have
always taken the view that the market will normally
organise things fairly well but there are market
failures. There are times when the market is rather
slow to pick up and it is quite clear that in the
renewable area this has been the case, which is why the
Government several years ago introduced various
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schemes, including the Renewables Obligation
Scheme. At a European level it is useful to know what
governments are doing because countries are doing
very different things to support their usually
indigenous supply lines, be it wind, bio-fuels or
whatever, so it is useful to have such information.
There is also a benefit in terms of making sure that
some of the competition rules are applied because
energy is key input costs and affects the relative
strengths of different industries inside the Union. The
point of view we are trying to get across to both
Government and in the Union is that what you are
looking for is the most cost-effective route towards
achieving the desired objective. Like the NAO Ofgem
has pointed to the very high costs of this market
mechanism (ROCs) and the resultant, high input
costs. In the case of the EU ETS scheme, Ofgem are
very supportive, as is the Government, in terms of
bringing the benefit of the way the market mechanism
allows for various disparities and encourages the drive
towards lower carbon. In the case of the energy
portfolio the Union increasingly needs to look at
sustainability. Ofgem has had statutory guidance for
several years now which we use to the maximum extent
of our guidance. In the Union it is my guess that there
will be further developments to ensure that
sustainable development is not used as an excuse to
subsidise. Potentially the Union could, through the
Competition Commission or through some other
mechanism, secure some real benefits from such
analysis. Finally, regulators can help achieve a
comprehensive understanding of the way the rules
should be applied by issuing formal guidelines. We
can also explore best practice throughout the Union
or potentially as the basis for future legislation.
Chairman: Turning to telecommunications, Lord
Whitty?

Q56 Lord Whitty: This probably applies wide of
telecommunications but it seems to us to be an issue in
general that the liberalisation of the markets has
created very competitive national markets, but it has
not really created a European market, although the
same companies operate in different ways in each of
the national markets. As far as the consumer is
concerned, generally speaking, they operate within
their national market. Is there anything that the
regulatory regime can do to change that situation so
that genuinely the choice to the consumer or small
business would be to look across borders as well as the
rather successful efforts to create more liberal
national ones?

Mr Blowers: There will always be some limitations on
the movement in this direction and this is simply
because telecommunications networks are in a time
and place and inevitably there will always be a market
for connections in the place where you live or work
and that will be dictated by who has infrastructure in

that particular location. When we look at possible pan
European applications I think we could really focus
on two areas: one is services which are delivered over
networks which are increasingly—and I am very
conscious that this has been a very jargon-heavy
session already but I am going to introduce yet more
jargon—now delivered over IP protocol networks, so
Internet type standards rather than the old standards
of the telecoms companies. As all networks go to IP
protocol, we call it “the death of distance” because
distance from the place where the service is created or
offered becomes increasingly unimportant. On one
model, for instance, video-on-demand services could
be offered to UK consumers from anywhere in
Europe. They could actually be offered from
anywhere in the world over an Internet based
network. In thatarea you do have the prospect and the
possibility of genuinely pan European services. Thatis
why, asIsaid earlier, I think the Commissionisright to
be investigating that area. What would we need to do
to move to that kind of model? There is some work
already being done on this in relation to voice over IP.
Skype, if I can mention a particular company, already
has an offering in the market, as do a number of other
providers, where you can effectively make voice
telephony calls over a broadband connection. These
services could be offered quite seamlessly across
national borders but when voice over IP first became a
feature of the market two or three years ago, there was
no coherent European regulatory response to that.
There were a number of national regulators thinking
about how they would deal with the problems of
voiceover IP and in a non-trivial way; for instance,
they had to think through what the rules should be
with regard to 999 access from voice over IP services.
Thisis an area where there could be some quite fruitful
activity to look at greater consistency and coherence
inrelation to these pan European services. The second
area which is also potentially fruitful in this regard is
spectrum based services. There are some forms of
radio spectrum based services, for instance, mobile
satellite services, which probably can only sensibly be
authorised at a pan European level because they are
pan European in nature. They are served off a satellite
which has as its footprint the entirety of Western and
Northern Europe. These kinds of services can usefully
be looked at as requiring a new regulatory approach
and that is one of the things that we are going to be
working on in this review.

Q57 Lord Whitty: In that particular example what, in
your view, is the pan European mechanism for
authorising such services? It presumably does not
exist at the moment?

Myr Blowers: The proposal at the moment is that we
will have an EU-based authorisation system. There
will be a single authorisation and that authorisation
will allow somebody to use mobile satellite services
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throughout the EU. That is probably the way forward
on a service like that. Whether it should be the
Commission thatis the authorising authority or a new
agency, the indications are that you have picked up
this proposal that there might be an agency in the
telecoms area as well and this is one of the functions
that it has been suggested that a new agency could
conduct is authorising these kinds of pan European
services.

Q58 Lord Mitchell: As you know, we have just
completed an investigation into mobile phone
roaming and the taste certainly that Thad, having gone
through it all, was here was an industry which was
always three steps ahead of regulation or competition
and continues to be so. If you go onto the High Street
competition is lethal, but when it came to roaming
where clearly nobody had paid much attention to it,
the mobile phone operators were getting away with
murder. Then we get to the new area which I think you
mentioned about data which is clearly just
mushrooming, but this is an area which is not
controlled by the new regulations. It just comes to
whether there should be this European regulator who
is, instead of three steps behind, perhaps three steps in
front of all these technological changes which are
occurring so quickly?

Myr Blowers: There are pluses and minuses to any
centralising approach. First of all, if the majority of
the problems that we continue to face are about access,
which is certainly I would say upwards of 90% of what
Ofcom is concerned with in the telecoms area, it really
relates to connections or access to customers and,
reciprocally, customers’ access to services. Most of
that will continue to be dictated by those facts on the
ground and who are the providers actually offering
physical access to the consumers. That requires a
regulator who is sensitive and attuned to the facts on
the groundin that particular national market. Thereis
a case though for saying in just the way we have
described for these pan European services which we
now see developing that there may well be a case for
some new solutions and that could involve a number
of actorsplaying aroleinrelation to creating that kind
of coherence. The question mark that we have over an
agency, and I want to be quite clear about this because
the debate has been slightly misinformed in the way
that some of the information has got out there, is this
would not be a European “super regulator”. That is
not on the table because a European super regulator
would require a treaty change and there is no appetite
to make a treaty change to create a European super
regulator. It would be an agency performing certain
technocratic functions which could include issuing
authorisations. It might have some other advisory
functions but in terms of that swift and decisive
legislative or regulatory response that you are calling
for, if it is a European level problem it is probably the

Commission who are best placed to deal with that, and
if it is a national problem it is probably a national
regulator, such as Ofcom, who is best placed to deal
with it.

Q59 Lord Whitty: You are dealing in a market which
has been characterised by rapidly changing
technology which sometimes leads to greater
competition and at other times leads to somebody
gettingahead of the game and dominating the market,
but what would you say, given that we have got some
liberalisation in the industry, was the biggest force?
Would that be the regulatory intervention that has
driven the liberalisation or the threat of competitive
intervention, or is it simply the nature of the rapidly
changing technology itself that has made
telecommunications appear a relatively liberalised
market? To tag on another question to that, is there
still in some European countries the residue of a
national incumbent in the perhaps more traditional
parts of the telecom market which has not been
completely tackled?

Mr Blowers: Those are all very good questions. There
isno doubt at all in my mind, and I do not say thisjust
as a regulator, that regulation has been a critical
success factor in driving not just competition but also
innovation in new services such as broadband. We
have a couple of laboratory experiments. It is very
unusual in public policy that you have the scope to do
a laboratory experiment, but New Zealand did a
laboratory experiment in this area. They tried to
liberalise their telecoms market in the 1980s without
any sector regulator and without the kind of detailed
sector-specific regulation that is the meat and drink of
Ofcom and other EU telecoms regulators, and it
simply did not work. Trying to force through very
detailed rules, for instance, on the pricing of access to
networks using general competition powers simply
did not work. The New Zealand Government were
very frank about this. They have spent the last five
years reversing that direction of policy and moving to
an EU style system, as it happens. I think regulation
has been critical and really for that reason you need it
tobreak open markets, thereis no question about that.
What technology is doing, however, is loosening the
grip of incumbents on the entirety of the value chain in
the area of the market that they are providing. What I
mean by that is in the old days you had a single
network and anything that you wanted to be offered
over that network was kind of the property of the
incumbent telco. Now that they are connecting to the
Internet and the Internet is the primary means by
which much of this service delivery is taking place, it is
much more difficult for network operators to control
theentirety of that. One of the tricks in regulation now
is not to regulate incumbents as if they do control the
entirety of the market chain, because actually they are
no longer in that position of absolute power of
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everything that you are exposed to via their network. I
think that is quite a profound change. In terms of the
overall pattern of liberalisation across Europe, as [
said at the outset, I think the position isnot as parlous
as it might be in some other strategic sectors, energy
perhaps being an example of that. There has been
more intellectual engagement with the idea that the
best markets are the open markets and that actually
trying to defend a national champion in this area is
doomed to fail. Having said that, there are still
concerns about state ownership of incumbents in
some Member States and there are concerns that the
relationship between that state ownership, the role of
the industry department and the role of the regulator
are insufficiently transparent and insufficiently
separated. We would agree with that. You do not
necessarily have to accept that it affects the facts on the
grounds to believe that that lack of separation and
lack of transparency affects the overall credibility of
the system. We have been arguing for some time for an
Ofcom style of political independence to be a
prerequisite for other regulators in Europe as well.

Q60 Lord St John of Bletso: You have mentioned
about the successes of broadband roll-out across the
European Union. How effective has the single market
been in addressing the digital divide?

Mr Blowers: Itis important to recognise that there will
always be a likely gap or shortfall in the delivery of
advanced services. We face the traditional problem in
telecoms that it was not economic to serve everybody.
Some consumers were simply too remote to be served
economically; some consumers actually could not
reach the baseline level of service as it was
unaffordable to them. We have always had a system of
intervention designed to protect both those groups of
consumers: consumers in remote areas and consumers
who would find services unaffordable. The debate
going forward would be about whether that universal
service approach needs to be extended into these new
services. Doesit need to be extended, for instance, into
broadband? This has proven very controversial and [
think one of the reasons for thatis that there has been a
sense if you intervene too early in that market actually
youpresent yourself witha verylarge billand you have
arelatively small taxation base, if I can put it that way,
to recover the cost of supply from. Putting it very
simply, if only 20% of people have broadband
connections and you are trying to push that out to a
hundred per cent, there is a big gap there to try and fill.
One of the things that the UK has consistently argued
for is the right in the fullness of time, and if the
circumstances dictate that it would be sensible, to at
least allow such a universal service role. At the
moment thatis ruled out by the European framework.
The European framework is very clear that you
cannot impose broadband universal service
obligations. The UK Government and Ofcom have

said that we believe that, certainly as part of this
review of the framework, is an issue which should be
looked at. Not because there is a case for doing this
today, butif, as we always say, we want this legislation
to last for ten years, who knows where we will be in ten
years’ time? That would be the way that [ would say we
have thought about that issue.

Chairman: Weneed to move on to the last specificarea
of financial services. After dealing with the financial
services issue, I will invite my colleagues to ask any
final questions and perhapsif there are any final points
our witnesses would like to make, we will give you an
opportunity.

Q61 Lord St John of Bletso: You spoke in your
introductory remarks about the three specific
objectives of the Financial Services Action Plan. What
in your view has been the impact of the
implementation of the Financial Services Action Plan
on the financial sector and to what degree is it
contributing to the integration of the EU financial
services market?

Ms Ross: The honest answer today is probably that it is
too early to tell, which I appreciate is not a very good
answer, but given that not all of the legislation has
been fully implemented, let alone been operating for a
few years, itis very hard to tell what the overall impact
has been. The Commission itself has started some
fundamental work to look at what the impact might
have been in two phases (which we have described
briefly in our memorandum) by first consulting on
how the implementation has worked, so how
legislative measures have actually been adopted and
has that created additional burdens and what the
effect is, and they are going to move on in the second
phase to a much more economic measurement of can
you actually measure the costs and benefits and
therefore is there an overall positive impact of the
FSAP measures? It is probably too early to say that at
the moment. In the UK, on all the rules which we have
made in the regulations under the FSAP legislation we
have consulted on extensively, including impact
assessment and cost/benefit analysis. We have also
published in November 2006 an overall view of what
the impact of the Markets in Financial Instruments
Directive (MiFID) might have been. That is very
much at this stage guesswork because the problem is
that it is always, at least upfront, easier to identify the
costs while it is very difficult to actually quantify the
benefits exactly.

Q62 Lord St John of Bletso: You mentioned earlier
on as well about the need for more effective co-
operation between the national regulators. Can you
be more specific on the efficacy of the Lamfalussy
committees?
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Ms Ross: To our mind the committees have largely
worked very well, although it has to be said that many
of them have been occupied extensively with trying to
provide advice to the legislative levels above, to the
ministries of finance and the Commission, in terms of
helping to make this legislation become effective by
addingadditional guidelines and rules underneath the
high level principles in the directives, which has
occupied certainly CESR’s time. On the insurance
side, it has largely been preparing the ground for the
legislation the Commission is likely to propose in the
next few weeks in terms of the draft legislation. So to
our mind the committees had really done a pretty good
jobindealing with theissues that had been put to them
under quite severe time pressures and demands on
what they were supposed to do, imagining that there
are 27 Member States around the table trying to get
everyone to agree on what a particular line in a
directive means and how it should be implemented is
not an easy task. What is important, however, and
where there clearly can be improvements, is in how
this is now taken forward once a lot of the legislative
burden falls away in terms of actually making sure
that these committees deliver the regulatory co-
ordination and co-operation which they have not had
asmuch time to spend on. Thisis really the next step to
deliver because, as in other fields, there is clearly some
unease about whether the committees are currently
delivering effectively in these areas and whether
therefore there is a need to move to a single regulator
for the EU in the financial services which we believe is
not necessary because we think the Lamfalussy
committees can be made to work.

Sir John Mogg: Having been involved at the early
stages, my impression is that these committees have
worked rather well indoing part of the job. The reason
the Lamfalussy investigation was set up was to deal
with the EU legislative arrangements. We have, as |
mentioned, a lumberinglegislative process. Directives
can take three years, if you are lucky, with at least 18
months implementation time, so you are talking in
years four in financial services and probably more in
energy. In energy it is the pace of legislation and the
extent of the detail of the legislation, both of which can
be more readily tackled by the CESR/ERGEG type of
regulation. There is an active discussion in the Union
about the use of agencies at the moment when your
Committeeislooking at this aspect. There are broadly
two sorts of agencies: an executive agency where the
Commission outsources it, and the regulatory agency.
In energy the Commission is now developing a
framework for a regulatory agency potentially giving
powers that could reflect those of national authorities,
Unfortunately, and I cannot say this less brutally, but
what I can only describe as the ayatollahs of the legal
constitutional powers in the Commission in Brussels,
have major concerns about potential change to the
balance of power between the Institutions

(Parliament, Council and Commission). Those legal
arguments are very destructive to the need to create an
effective mechanism at European level this is a very
important aspect for all three sectors. We would be
happy to produce a short paper on agencies including
why for energy it is so important to stop the
institutional balance of power creating an obstacle
between effectiveness, powers of regulators to deliver
what the legislator wants and the disappearance of
democratic control which the Parliament usually
brings to account. The debate often masks the true
concerns—to guard the institutional balance and the
powers of individual players. The result is minimal
change. It was why the Lamfalussy process was
introduced to try and get around such rigidity. Agency
arrangements are of real importance. And it may well
be a key aspect your Lordships could explore on your
visit to Brussels.

Q63 Lord St John of Bletso: How effective has the
Financial Services Action Plan been in improving
competitiveness in the European Union financial
services sector?

Ms Ross: It is quite hard to say this at the moment, for
the reasons I stated earlier. I think what you can see is
some increased competitiveness, certainly in some of
the wholesale sectors. If you look, for example, at the
market for exchange traded equities or derivatives or
something like that, where certainly in the equities
marketwhat youare seeing happeningis that new little
companies with the new technology that is now
available can set up to do trading outside of the
London Stock Exchange, Euronext or Deutsche
Borse and that is something which is certainly much
morecatered for in the new legislation which is coming
through and you see already that kind of bubbling up,
that competition spirit, and there is also more cross-
border competition on some of the wholesale markets,
whetheritis bond markets or whatever. I think you see
some examples of it. It is too early to tell how that will
develop over time and also whether that will extend in
any significant way to the more retail based markets.

Q64 Lord Whitty: This question arises both in part
response to the recent remarks and also in the
discussion we had earlier about whether a USB kind of
concept is appropriate at the European level. The
independence of the regulator, whether it be the
national regulator or the EU regulator, is an
important part of all this, but there will be other
pressures institutionally within the Member States
and at the European level to alter the perspective of the
regulator or possibly differentially to impose wider
requirements on the national regulator. To take the
USB example, in all of your areas there are arguments
about whether the economic regulation primarily
should be geared to a more inclusive operation,
whether you are talking energy or a traditional USB in
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Ms Verena Ross, Sir John Mogg and Mr Alex Blowers

the new telecoms area, or whether you are talking
about things like access to credit and basic bank
accounts. 27 different Member States all have
different social policies in relation to this. If it is all
banged up to the European level then are you not
bound to get caught up in the institutional infighting
which can cause delay, which Sir John was just
referring to. Is there a way in which those political
pressures can be dealt with more easily at the
Europeanlevel, or do you think there are always going
to be somewhat differential pressures within the
individual jurisdiction? I know that is a slightly
rambling question.

Mr Blowers: One of the other key features of the
current regulatory package in our 2003 package was a
significant tightening of the nuts on the regime around
universal service. The reason for that was that there
were serious concerns that universal service was not
being properly costed, not being properly quantified
in terms of the benefits that it would deliver in different
Member States, and critically that the costs were being
imposed around the entirety of the industry in a way
that was disproportionate and unfair. What we ended
up with was a system which exercised quite tight
control over how universal service obligations can be
defined, how they are then costed to determine
whether thereisanetcost that hasto be met from some
kind of industry funding and then how an industry
fund to meet that net cost should be set up and
operated. All of that is defined at European level
essentially because the conclusion was that Member
States could not entirely be trusted to get those things
right themselves. Rightly or wrongly, that is the
structure that we ended up with. The concern that we
would have about that is not that that structure is
wrong, but the nature of the things that can be caught
by it now. For example, it defines Internet access in
relation to a functioning connection to the Internet of

something like 27 Kilobits per second which, for those
of youwho are technologically minded, you will know
is some way off where the market would be today.
Clearly that aspect of it needs to be updated but there
is something to be said for a degree of control and
oversight of the universal service and other social
policy interventions precisely because at national level
they can sometimes be used quite crudely. In the US,
universal service is much fought over and is a classic
example of “pork barrel” politics in action. We would
have the same concern about the operation of the
system potentially in Europe.

Ms Ross: In the financial services field I suspect it is
quite similar. The issue in financial services is to my
mind very much that on the retail side retail
consumers, whetheritis consumer credit or mortgages
or something like that, is something where the
closeness of the regulator and the whole system that
goes with it, whether itiscompensation or complaints-
handling, is extremely important. I think, on the other
hand, if you were going to go down the route of
addressing all of those things at a European level, then
there might be more ability to look more broadly, but
I think that is so far down the road because of the
legislative implications and the kind of fundamental
issues of property rights and other things which are
then implied that it actually gets quite tricky.
Chairman: We are just about to come up to a vote, so
this is a convenient moment, unless anyone has a
pressing question to ask, to close. First of all, may I
thank you but, secondly, we will send you the
transcript hopefully within a week. Perhaps you
would be kind enough to correct the transcript if
necessary but also if there are other points which we
have missed or which you wish to draw to our
attention, we would be very happy to have a written
submission. I think this session in particular has been
extraordinarily helpful to us, you have refocused us on
where we need to get to.

Supplementary memorandum by the Financial Services Authority

A. INTRODUCTION

1. Following our oral evidence on 25 June, the FSA thought it might be useful for the Committee to receive
a supplementary note on the role of the Lamfalussy Committees in developing Europe’s system of financial

services regulation.

2. The financial services industry is being reshaped by five global forces. These are:

— more intense international competition,

— advances in technology and communications,

— growing sophistication of investment products,

— demographic change, and

— the breakdown of traditional, sectoral product and provider categories (bancassurance, end of Glass

Steagall etc).
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3. These forces are changing the risk profile of firms. Regulators worldwide have been adapting by increasing
the levels of regulatory communication and co-operation and by enhancing the role of international standard
setting regulatory organisations (such as the Basel Committee, the International Organisation of Securities
Commissions and the International Association of Insurance Supervisors).

4. The response to these forces has taken a further step in Europe because of the considerable level of
integration in the wholesale market and because the Community’s single market legislation implies and
requires high levels of co-operation and co-ordination. (The ECB estimates that 46 systemically important
institutions operating cross-border account for more than 65% of EU banking assets.) Within Europe the
regulator of the group, the regulator of the subsidiary, of the branch, and the regulator in the country where
the recipient of a service is based each has areas of exclusive responsibility and control, and areas where
responsibilities overlap.

5. The result is that there are some areas where the home regulator delivers some important consumer
protections for the host regulator, for example, in the areas of capital and depositor and investor
compensation schemes, some areas where responsibility is shared, eg liquidity; and some where the
responsibility is mainly the host’s, for example disclosure. Enhanced regulatory co-operation is needed to
ensure that regulators with their varying responsibilities are properly informed about relevant risks, that
duplication of regulatory activities is avoided, and that the oversight of internationally active firms is
improved.

6. Within the framework of Community legislation, there is no ideal institutional structure which can meet
the requirements of providing efficiency and effectiveness for firms and consumers in a proportional manner,
maintaining financial stability for Member States, whilst also delivering political accountability to the wider
public interest at the national and EU levels.

7. There has been extensive debate across Europe as to whether a system of enhanced co-operation by
national regulators should be replaced by some kind of single financial services regulator. The question was
last rigorously analysed and debated in 2000 by the “Committee of Wise Men on the Regulation of European
Securities Markets”, chaired by Baron Lamfalussy.

8. The final report of that Committee appeared in February 2001. Its recommendations, which have been
developed in the years since, are that the best outcome will be achieved not by some form of single European
regulator but instead by creating an effective network of national regulators, who work collaboratively
together. The Lamfalussy Committees are the key institutional means for achieving this.’

9. The Commission Decisions establishing the three Lamfalussy Committees (CEBS, CEIOPS and CESR)
does not give them identical mandates. But in broad terms they have two main roles. They are:

— To provide the Commission with advice on legislation to deadlines set by the Commission.

— To promote standards of good practice, supervisory co-operation (including the establishment of
colleges of supervisors) and convergence. (We take convergence to mean: a measured, proportionate
and regulator-moderated process using non-legally binding guidance to achieve broadly congruent
regulatory outcomes in terms of consumer/investor protection and/or financial stability where it is
cost effective to seek these. It is not a maximum harmonising one size fits all approach.)

10. Since they were set up the three Lamfalussy Committees have been kept busy. The majority of their time
has been focused on providing advice and guidance on new legislative measures (see the attached Annex for
details). This work has tended to limit severely the time and resource for formulating guidance and promoting
enhanced co-operation and supervisory convergence, and some criticism has been levelled at the Committees
as a result.

11. In our view, the Level 3 Committees have made good progress in the time available to them in the area of
supervisory convergence, and remain the best approach for the foreseeable future. As noted above, the major
constraint on their work to date has been the requirement to provide large amounts of formal advice to the
Commission on legislation. We believe that the basic Lamfalussy structure remains valid, though the ability
of the committees to secure further tangible progress on supervisory convergence will depend to a large extent
on the willingness of the membership to operate within the structures in the ways originally intended. It is, for
example, imperative that member states are diligent in implementing directives, in terms of the spirit as well
as the letter. We believe that a tough peer review within the context of the committees would help to ensure
this but it will require honest scrutiny and a willingness to offer and accept criticism. Similarly, there should
be an expectation that member states will, in general, implement the non-binding “Level 3” guidance unless

5> The Committee of European Securities Regulators (CESR) was established by a Commission Decision in June 2001; the Committee
of Banking Supervisors (CEBS), and the Committee of European Insurance and Occupational Pensions Supervisors (CEIOPS) were
both established by Commission Decisions in November 2003. In November 2003 the scope of CESR was extended to cover UCITS.
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there are compelling reasons not to do so. We believe that a “comply or explain” regime, in which non-
implementing states are expected to provide reasons for non implementation would impart a valuable degree
of discipline to this process.

12. Itis worth noting, in passing, that the task facing financial services regulators is significantly different from
that confronting most utilities regulators. The key difference is that vertical integration between the operator
of the infrastructure, such as pipelines or cables, and the provider of gas or electricity can make it difficult to
remove obstacles to effective competition. In the area of financial services, by contrast, there are fewer natural
monopolies, clearing and settlement being one key exception. There is therefore greater scope for harnessing
market forces, particularly in wholesale markets. Finally, the responsibilities of financial services regulators
and the focus of their activities are on prudential and conduct of business issues, not on prices and economic
rent. Indeed, we are not aware of any financial services regulators in the EU who might be described as
economic regulators.

Annex

1. The following paragraphs present some of the highlights of the work of the Level 3 Committees to date.

CEBS

2. CEBS has provided formal advice to the Commission in response to its Calls for Advice on a number of
areas of work, predominately in relation to the Capital Requirements Directive (CRD, itself not a Lamfalussy
directive, as such), but also on deposit guarantee schemes, cross-border consolidation and E-Money. It is
continuing its CRD work on responding to Calls for Advice on national discretions, own funds, the limits to
large exposures, the prudential treatment of commodities business and firms, the equivalence of third
countries supervision and the supervision of liquidity risk.

3. The Committee has published a number of Level 3 guidelines that assist supervisory convergence in relation
to the implementation of the CRD, most notably on supervisory co-operation for cross border groups (home-
host), model validation, and the application of the supervisory review process under Pillar 2. A recent
performance assessment carried out by the Committee showed that many industry respondents felt that such
convergence initiatives would have a positive impact on their area of activity.

4. CEBS has been fostering cooperation and information exchange through a number of initiatives, for
example a pilot project on operational networking which focuses on practical supervisory convergence and
involves a limited sample of 10 cross-border banking groups.

5. The CEBS Convergence Task Force is in the process of wrapping up the various projects (training and
secondments, Impact Assessment, peer review and mediation) established to address the recommendations on
supervisory arrangements made by the Financial Services Committee (FSC) in its report on financial
supervision (the so-called Francq report). The recommendations include encouraging the development of a
common supervisory culture.

CEIOPS

6. CEIOPS has, of necessity, given top priority to responding to Commission calls for advice related to the
development of Solvency II. It was not envisaged in the construction of the Lamfalussy process that a Level
3 committee would be providing technical advice on the formulation of the Level 1 directive text, but CEIOPS’
input has been critical in allowing the Commission to develop its proposals. In addition to responding to three
waves of calls for advice from the Commission, covering 23 separate subject areas, CEIOPS subsequently
elaborated on some of the more complex themes at the Commission’s request. It is now set to continue its
Solvency II work by looking into areas where level 2 and 3 material is likely to be needed.

7. CEIOPS contributed information on the impact of Solvency II on supervisory authorities to the
Commission’s overall impact assessment on Solvency I1. It has also been running Quantitative Impact Studies
(QIS) on the developing solvency proposals, testing their practicability. After an initial exercise to develop the
QIS reporting system, QIS2 focused on the design of the solvency requirement. QIS3, launched in April 2007,
is designed to help calibrate the solvency requirements and QIS4 is already being planned.

8. CEIOPS work on Solvency II has not been to the exclusion of initiatives in other areas. The Committee
has developed Protocols facilitating supervisory co-operation, co-ordination and exchange of information on
the supervision of occupational pensions and on insurance intermediaries. It is also reviewing the existing
arrangements in the Siena Protocol covering home-host issues relating to the supervision of insurers. On the
supervision of insurance groups, CEIOPS has worked on the role of the lead supervisor and produced
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Guidelines for Co-ordination Committees. Virtually all European insurance groups now have an identified
lead supervisor, and an MOU has been agreed with the Swiss supervisory authority to facilitate co-operation
in the supervision of Swiss groups. CEIOPS has agreed a mediation mechanism, equivalent to that developed
by CEBS and CESR, and its Convergence Committee will shortly be addressing peer review. Attention has
also been given to training and secondments, and CEIOPS has participated fully in 313 projects.

CESR

9. CESR has provided formal advice to the Commission in a number of areas including:

— the Transparency Directive, the Market Abuse Directive, the Prospectus Directive and the Markets
in Financial Instruments Directive;

— equivalence of the generally accepted accounting principles (GAAP) of third countries; and
— definitions concerning the eligible assets for UCITS.

10. CESR’s Review Panel is examining the application of the measures in the Financial Services Action Plan.
It has completed a survey on the implementation of the European Commission’s Recommendation on
UCITS, a review of CESR Standard Number 1 on financial information and a comprehensive mapping of
members’ supervisory powers under the Prospectus Directive and Market Abuse Directive.

11. CESR has developed a number of operational groups working on the practical application and day-to-
day supervision of the International Financial Reporting Standards (IFRS) and the Market Abuse Directive,
namely CESR-Fin and CESR-Pol.

12. Through CESR-Fin CESR has been closely involved in the adoption of IFRS for all EU listed groups.
CESR-Fin has monitored the development and introduction of the EU standards and has made
recommendations on the transition to IFRS.

13. On the Market Abuse Directive CESR-Pol has developed draft guidance on what constitutes inside
information; when it is legitimate to delay the disclosure of inside information; when are client orders inside
information and insider lists in multiple jurisdictions.

14. CESR’s achievements (through its Level 3 expert groups) include the following:
— CESR-Tech expert group is on track in developing a Transaction Reporting Mechanism under
MiFID—this will harmonise reporting requirements in the EU.

— Econet expert group (CESR group of economists) has developed an impact assessment methodology
and guidelines for use by all three committees in policy making.

— Investment Management expert group has issued guidelines to facilitate cross-border notification
of UCITS.

— Mediation Task Force has finalised a mediation mechanism to resolve disputes between members.

—  MIFID expert group has delivered Level 3 guidelines and advice on record keeping, inducements,
passporting, transaction reporting, best execution, market data consolidation.

THE THREE LEVEL 3 COMMITTEE (3L3)

15. The three Level 3 Committees have established a Strategic Policy Task Force, called 31.3, which represents
all three Lamfalussy committees. It is developing a medium term work programme covering issues which are
common to each of the Level 3 Committees, which work together to address them in a consistent manner.
These issues include: home/host, delegation of supervisory tasks, internal governance and conglomerates. The
three Committees are also collaborating in the creation of a platform to prove cross-sectoral training to
regulators across the EU.
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Memorandum by the Federation of Small Businesses

The Federation of Small Businesses (FSB) welcomes the opportunity to respond to this call for evidence.
The FSB is the UK’s leading non-party political lobbying group for UK small businesses existing to
promote and protect the interests of all who own and/or manage their own businesses. With over 205,000
members, the FSB is also the largest organisation representing small and medium sized businesses in the
UK.

A. THE CURRENT STATE OF THE SINGLE MARKET

Barriers remaiming within the single market

The internal market remains incomplete. With 99.8% of EU businesses are SMEs, of which 89% operate
in the service sector; the continuing presence of trade barriers in this sector represents a massive impediment
to the completion of the internal market.

The transposition across the EU of the Services Directive should, in theory, remove these barriers and
boost economic activity. However, the FSB is concerned about the lacklustre approach in some Member
States to its implementation. The success of the Directive will depend on accessibility for small businesses
to reliable and timely information on market conditions in other Member States. This presupposes the need
for a uniform network of single-points-of-contact.

The FSB represents UK small businesses on the government’s implementation steering group. Whilst the
UK and Austria are at the forefront in implementation, other Member States have either not started this
process or have divergent views on how the directive should be implemented. As a consequence, businesses
in other Member States may find it easy to access the UK market, whilst our own businesses still face
artificial barriers to providing services across the EU. In this and other areas, the European Commission
and Council could play a more active role in ensuring that Member States correctly implement single
market rules.

The greatest barrier to SME involvement in the single market

The greatest barrier small businesses face entering the internal market is access to reliable information and
advice. The example of the Services Directives demonstrates the importance of easy access to information.
This is critical given the time constraints that entrepreneurs already encounter in running a business.
Businesses with low staff numbers must dedicate all of their time to their main line of activity; unlike larger
organisations, they cannot afford to devote significant resources to investigating internal market
opportunities or schemes run by the EU or national governments.

The EU currently provides a number of networks to provide assistance and information to SMEs wanting
to access the internal market. However, these networks are diffuse, poorly resourced and all but invisible
to most small businesses. The FSB has campaigned for the rationalisation of the EU’s Innovation Relay
Centres, Euro Info Centres, SOLVIT and other sources of information on the single market. We are pleased
to see that the European Commission is to bring together these outlets into something approaching a single-
point-of-contact. However, if these are to be truly effective they need to be visible, freestanding and properly
financed.
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Threats to the internal market

The FSB believes that economic nationalism and the protectionist tendencies of some stakeholders and
Member States does represent a serious threat to the internal market. In particular, the FSB perceives a
sustained attempt to undermine the Country of Origin Principle, which is enshrined in the Treaty of Rome.
The replacement of the Country of Origin Principle in the Services Directive with the nebulous “freedom
to provide services” is a case in point. As a result of this dilution of the text a single market in services
will be achieved through judgments by the European Court of Justice, rather than being set down as a
basic right.

More recently, the Country of Origin Principle has come under attack from the European Commission’s
Rome I proposal. The proposal, in particular Article 5, introduces new and complex barriers to cross-
border e-commerce. The proposal reverses existing rules covering contractual obligations, forcing online
selling by businesses to comply with 27 different sets of consumer law. As a consequence suppliers will be
unable to operate throughout the EU with a single model contract, but will need a different contract for
all 27 national legal systems.

For small businesses operating in local and regional economies, the internet and e-commerce is the best
way of entering the internal market. In the UK alone e-commerce is worth over £100 billion per annum
but this is a fraction of its potential value. Currently, 18% of FSB members sell on-line and 20% buy on-
line. Growth of commerce in this area could significantly boost the internal market. However, conservative
estimates drawn up by the FSB through consultation with business and legal experts suggest that a small
business wishing to sell services or goods on-line could face costs of around €15,000 per Member State.

Not only does the Rome I proposal contradict the principles of the internal market, it has proceeded without
a regulatory impact assessment.

Further legislative measures and implementation

The FSB considers that there might be areas where further legislation could extend the internal market.
For example, we have welcomed the Commission’s home state taxation proposal, which introduces a new,
voluntary, simplified tax regime for small businesses operating across national borders. SMEs operating
across EU borders encounter administrative difficulties in calculating profits according to the different tax
rules in each of the Member States. This voluntary system retains the corporate tax rates of the Member
States, but allows small businesses to calculate all of their profits according to the tax rules of the country
where they are based.

Whether within the euro zone or not, high charges and long delays when transferring payments across
borders remain a significant obstacle to the internal market, not only for businesses, but also for consumers.
It is important to SMEs that electronic payments between Member States are as easy, cheap and secure
as they are already domestically. This would represent a significant step in allowing SMEs to reap the
benefits of the internal market. We therefore support the objectives of the Directive on Payment Services
in the Internal Market.

However, what the single market most requires is a higher standard of legislation at EU level and better
implementation by Member States. Bad legislation undermines the single market and erratic implementation
generates peaks and troughs of regulation instead of a level playing field. There needs to be a real culture
shift within all EU institutions and Member States, away from the “regulate first, measure later” approach,
towards embedding in policy making processes measures to assess the impact of policies, to simplify the
regulatory framework, and to consider more systematically alternatives to regulation.

This is still not happening and there is evidence to suggest that the quality of regulatory impact assessments
at EU level has declined since 2003.! The European Commission’s Rome I proposal, despite affecting a
market worth over £100 billion per annum in the UK and reversing the country of origin principle, has
not received an impact assessment in any of the three main EU institutions.

The FSB would welcome greater cooperation between National Regulatory Authorities. This would be
useful to combat the problem of over-implementation of EU Directives, which still poses a serious threat
to the functioning of the single market, creating peaks and troughs in levels of regulation across the EU.
The FSB was disappointed by the Davidson Review’s failure to propose an independent body at UK level
to assess the potential burden of all new legislation. Such a body, combined with greater parliamentary
oversight, could help ensure that implementation of single market rules in the UK is equal to those across
the EU—thus ensuring a truly level playing field for business.

1

A Statistical Analysis of the Quality of Impact Assessment in the European Union, AEI-Brookings Joint Centre for Regulatory
Studies, May 2007.
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R&D and Innovation in the single market

The FSB believes that technology and research have an important part to play in promoting economic
growth within the single market. However, the current goal of achieving the Barcelona target of 3% R&D
spending misses the point that there is almost no correlation between the percentage of net revenue spent
on R&D and the innovative capabilities of an organisation or country.

The FSB believes that the EU should look at how the most basic forms of innovation and R&D are fostered
in the United States. In the US small businesses are more likely to engage in R&D than their European
counterparts. Furthermore, US small firms have an R&D budget seven to eight times higher than European
small firms.> There is no significant difference between large firms in Europe and the US in the total
amount they spend on R&D, which demonstrates the extent to which achieving the Barcelona 3% target
will depend largely on SME participation in innovation and R&D. The FSB would like to see programmes
at EU and UK level, such as the R&D tax credit, reformed accordingly.

B. SECTOR-SPECIFIC QUESTIONS

Energy

Despite a liberalisation program launched seven years ago many EU countries (Britain apart) remain
dominated by former monopolies. It would appear that something approaching an energy cartel has been
formed across some EU countries and that this could have contributed to high and rising energy prices in
the UK. The EU’s Competition Commissioner has threatened to take anti-trust action against utilities to
help deliver greater competition in the energy industry. The FSB believes that this is the best course of action
and is doubtful about the effectiveness of a single EU energy regulator. OFGEM, the energy regulator in
the UK, has not been particularly effective and there is no reason to believe that an EU equivalent could
make more progress than effective EU anti-trust action.

In the past, energy was low on the list of priorities for many small businesses but with energy prices
escalating this is changing. A recent npower survey demonstrated that rising costs are having an impact
on profitability and competitiveness with 77% of SMEs reporting lower profits and 30% reporting reduced
competitiveness. Small businesses are under particular strain in a volatile energy market and this is coupled
with unclear pricing policies and poor standards of service from some gas and electricity suppliers. The
npower survey findings demonstrate that 40% of SMEs experienced energy cost rises of on average 25%
in the last six months and 40% are expecting costs to rise by 50% in the next three years.

Small businesses behave in a similar way to domestic energy users, in terms of lack of expertise and levels
of energy consumption; but do not enjoy the regulatory safeguards that domestic users receive. In light of
this data it is essential that unbundling of gas and electricity proceed in tandem with support for a genuine
Common European strategy to ensure healthy competition, better levels of service and predictability of
supply.

Financial Services

Elements of the Financial Services Action Plan have been particularly burdensome for small businesses, in
particular the Money Laundering Directive, 2001 and the Insurance Mediation Directive, 2002. Concerns
centre on the way these Directives have been implemented in the UK.

The Insurance Mediation Directive has introduced a hugely complex regulatory framework which has
proved extremely difficult and costly for many smaller businesses to implement. On average 3.7% of a
company’s annual income is spent on meeting regulation. However, for companies with less than £100,000
in income that figure rises to 5.20%, compared with 1.13% for companies with an annual income of more
than £100,000,000.3 In their responses to the Davidson Review, HM Treasury and the Financial Services
Authority did not deny that the stringent requirements amounted to gold-plating and went beyond the
scope of the original directive.

2 Report on SMEs and ERA, EU Research Advisory Board, 2004.
3 Contained within the British Insurance Broker’s Association (BIBA) submission to the Davidson Review.
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There has also been an over-implementation, or gold-plating, of the Money Laundering Directive. In the
UK the rules on money laundering are extended to a wider range of businesses and professional activities
than was foreseen in the original Directive. Furthermore, the UK has also made reporting requirements
more onerous than was required by the directive. This has hit small businesses hard, resulting in some
having to stop trading.* It also represents a distortion of the single market, which is supposed to establish

a level playing field.

Examination of Witnesses

Witnesses: Ms KAREN CLEMENTS, EU Adviser, the British Chambers of Commerce; and MR CLIVE DAVENPORT,
Spokesman for Trade and Industry, Federation of Small Businesses, examined.

Q65 Chairman: Thank you very much indeed for
coming. We may be disturbed by divisions. The plot
is once you hear a firebell going, it is not an
emergency; it is a division, and we then break for ten
minutes and those that are voting depart and come
back and then we reassemble. Apologies for a slightly
lighter number than normally present. That is partly
because a statement is coming up on the emergency
events over the weekend. For the record, I wonder
whether Ms Clements and Mr Davenport could both
introduce themselves so that we have it on the record,
and perhaps I can ask Ms Clements to make an
opening statement and Mr Davenport to do the same
and then we will go to a series of questions.

Ms Clements: My name is Karen Clements and I am
an EU Adviser for the British Chambers of
Commerce.

Mr Davenport: My name is Clive Davenport and I am
the Chairman of Trade and Industry at the
Federation of Small Businesses.

Q66 Chairman: Ms Clements?

Ms Clements: The British Chambers of Commerce is
a national network of quality accredited chambers of
commerce positioned at the heart of every business
community in the UK. The BCC represents 100,000
businesses of all sizes and across all sectors of the
economy and together employ over five million
people. 90% of our business members are SMEs and
roughly 70% operate in the service sectors. We fully
support UK membership of the European Union and
we believe that the Single Market is probably its most
important achievement to date. The economic
benefits of the Single Market are well-known. The
Commission has estimated that in the first ten years
it created 2.5 million jobs and an extra £593 billion in
prosperity. Intra-EU trade has increased, I think, by
35% in the last ten years alone and some
extraordinarily high figure of 392% with the ten new
Member States. However, it is fair to say that our
membership has become gradually more critical of
the European Union in those last ten years and the
Single Market as well. We believe that the reasons for
this disenchantment are increasing regulation,
particularly environmental and social, and the fact
that our member businesses are not reaping the full

benefits of the Single Market. Why is that? The
reasons are threefold, we believe. In the first case, the
Single Market is not yet complete, not least in the
services sector. In the second case there is persistent
national abuse of Single Market principles, whether
it is flouting the principle of mutual recognition or
failing to implement and enforce laws on time and
evenly. And finally, and perhaps most importantly—
and thisis an area that we have not investigated yet in
a great amount of detail—members are not actually
making the most of the opportunities the Single
Market offers through a lack of information and,
they believe, government support in helping to give
them access to new markets.

Mr Davenport: My Lord Chairman, the Federation
of Small Businesses welcomes the opportunity to
respond to this call for evidence. The FSB is the UK’s
leading non-party political lobbying group for UK
small businesses, existing to promote and protect the
interests of all who own and/or manage their own
businesses. With over 205,000 members, the FSB is
also the largest organisation representing small and
medium —sized businesses in the UK. The FSB
believes that the Single Market has been a
remarkable success story but that the small business
community has yet to share in its benefits. The
barriers still remain, not least in the service sector,
and the threat posed by protectionist tendencies
across the EU is a concern to us. In its 2006 survey to
the business community Lifting the Barriers to
Growth, the FSB found that only 2% of members
trade with EU markets. However, small businesses
represent 99.8% of all businesses across the EU and
they are Europe’s primary job creators and
innovators. If the Single Market is to realise its full
potential it must include the opportunities for small
businesses to prosper. On a personal note, I am a
managing director and owner of a small business of
four people so it affects me directly.

Chairman: Good, thank you very much. Lord Lee?

Q67 Lord Lee of Trafford: What are the remaining
barriers to firms seeking to offer their goods or
services in other Member States of the European
Union, and particularly if you could break the
answer down into what the most important of those

4 Burdened by Brussels or the UK? Improving the Implementation of EU Directives. Foreign Policy Centre and Federation of Small

Businesses, September 2006.
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barriers are? Secondly, are SMEs more likely to
encounter barriers when seeking to offer their goods
and services in other Member States? And thirdly,
what measures are needed to overcome those
barriers? So the main thrust of my questions is the
remaining barriers.

Ms Clements: The most important barriers are the
continued existence of national rules and the ability
for Member States to apply those national rules,
either legally or illegally. I would say that whether it
is in terms of price regulations or public procurement
specifications or licensing systems or advertising
rules Member States are still applying national rules,
and that is a considerable barrier for SMEs in
particular who do not have resources to find ways
around this or indeed to have recourse to legal
proceedings.  Other  barriers include  slow
implementation of EU legislation, uneven
enforcement by various Member States, and I would
say again, as I said in my introduction, the big barrier
is the lack of information on the opportunities that
the Single Market has to offer for small businesses
and the lack of support from government services
helping them to overcome those barriers that are not
necessarily legalistic but, for example, are cultural,
linguistic and geographic barriers.

Q68 Lord Lee of Trafford: Mr Davenport, is that
broadly your stance as well?

Mr Davenport: 1t is, yes. I think there are three main
points. Access to information is the biggest one and
there being no single point of contact, there being no
ability to go to a central source to get information
and to know that information is reliable. There are
many little trade organisations throughout Europe
and a lot of our members are not even aware they
exist, they are just told they cannot trade in those
areas but do not know why they cannot trade in those
areas. Those are the fundamental problems that
occur. Over-implementation of EU Directives is also
a problem. It creates peaks and troughs in what
should be an equal market and there is a
disproportionate increase in regulatory burdens for
SMEs. The whole structure of the EU, and to a large
degree this country, is geared to large businesses and
a small business has a totally different approach and
it has totally different pressures, as my colleague has
said. The problem is that we have small numbers and
we have high time constraints in our daily work and
we are not able to access freely the market because of
those time constraints and that is one of our biggest
problems.

Q69 Lord Haskel: Y ou both seem to feel that lack of
information is a problem. Who do you think has the
task of providing that information? Is it the
Government, is it the trade organisations for
different industries, is it your Federation of Small

Businesses, is it the chambers of commerce? Who has
fallen down on the job?

Ms Clements: 1 think that the role is essentially one for
government but that there is a huge role on our part
that chambers can play and do play, but we would
like to do more. We deliver two programmes for the
UK Trade & Investment Agency: one to ensure that
SMEs can overcome more readily the cultural and
linguistic barriers that frequently occur for SMEs
entering new markets; and also, which might strike
you as obvious, another programme to ensure that
businesses actually do market research into the
market that they wish to enter before they do so.

Q70 Lord Haskel: So it is the businesses themselves
which you think have fallen down on the job?

Ms Clements: 1 think it is a combination of the
Government and information and education that we
need provide. I think there is a lack of confidence,
particularly with regards to the EU, and it is
interesting to see that it does not apply so much to
China and India which arguably are even more
inaccessible in terms of their geographical location, et
cetera. There is a perception that their competitors on
mainland Europe have got it all sewn up between
them and it is too complicated a market to enter
because there is too much competition and they are
at an automatic disadvantage given where they are
coming from and the fact that they have not built up
the partnerships as early as principally the German,
French and Italian companies have.

Mr Davenport: One of the advantages that a lot of
small business in Europe have is that by the very
nature of Europe they are very close to their borders
and there is automatic cross-movement between
borders whereas in this country because of those 25
miles of water it has made it very much “them and us”
and it is a barrier to be broken down, and my feeling
is that small businesses, even organisations of the size
of my colleague’s and mine, have not the resource to
be able to support the whole thing independently. I
think it really does fall to national government or
even EU government to create a system which allows
an easy, single access so that if you wanted to start a
building company in France you can pick up the
phone and find out what the problems are to do that,
but that does not exist at the moment.

Q71 Lord Haskel: But if you are a member of a trade
association to do with the building industry, should
not the trade organisation be in a position to provide
you with this information because, after all, you pay
some sort of subscription to them?

Ms Clements: It would have to be a very, very high
subscription.

Mr Davenpore: 1 do not think £100 a year would be
quite enough to cover that, that is the problem. We
would not have the resource to be able to fund it.
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Lord Haskel: Right, thank you.

Q72 Lord Geddes: Mr Davenport, in your answer
just now I thought I got an implication from you that
there are excessive rules and regulations in some
countries within the EU as opposed to others. Was
that a correct inference and, if so, as a generality can
you name and shame?

Mr Davenpore: 1 think that there are problems with
the relationship between our prescriptive type of
legislation and Europe’s less prescriptive type of
legislation. We were involved in a meeting recently—
to give you an example—with a lot of very large
businesses and they prefer to do business in Europe
sooner than in Britain. The reason they did that was
because although health and safety and all of the
other environment agencies were very good to the
businesses in this country, and helped them, they
were very obliging and very amenable, at the end of
the day they preferred to be in a position where they
knew exactly where they stood in whether it be
France or Germany or whatever and they knew the
penalties if they failed, they would be closed down or
suspended or whatever. In this country we tend to be
handholding all time and they would much prefer—
which quite surprised us—to be exactly the opposite
of that. They would prefer not to have handholding
and to be much more left alone to do their job, which
is make money, which certainly surprised me because
I thought that was the exact opposite of what you
would have thought would have happened.

Q73 Chairman: Could I ask a question of you both.
Can you cite examples of SMEs coming from, for
example Poland or Germany or France or Spain, and
successfully doing business in this country? I think
the implication is that gathering the information
perhaps across language barriers and with different
regulations being interpreted differently in different
country makes it slightly difficult for SMEs.

Mr Davenport: If we follow on from what I was just
saying, what happens, say you have got somebody
from Poland coming here, we would be tending to
hold their hand and encourage them and make sure
they have got their health and safety environment
correct and they have got all of the other
specifications correct as they are working whereas if
you take someone from here going abroad, they
would have just “No, you can’t do it” and not even
know why they cannot do it. It would be a local trade
organisation or something like that that would stop
you.

Q74 Chairman: So you are saying that actually we
are slightly more user-friendly?

Mr Davenport: Yes.

Q75 Chairman: Our regulatory agencies and indeed
others in helping inward investment and inward
trade?

Mr Davenport: Yes, Polish plumbers can get every
assistance and advantage from this country that they
need so that encourages them to come to this
country, which is what they have been doing. You do
not see too many plumbers in Britain going to
Poland.

Q76 Lord Geddes: 1 really am very surprised at that
last comment because the perceived situation is that
this country has a reputation for, as it is called, “gold-
plating”. Up comes an EU Directive and what does
the UK do? It piles on layer after layer of extra
legislation on top of it. I am deliberately
exaggerating. The inference that you are giving is
exactly the opposite to that.

Mr Davenport: All 1 can do is tell you the information
we had recently that large businesses—and I am not
talking about small businesses—would prefer not to
have legislation. That is what was said to us. I think
that we do have a problem with gold-plating but that
is another issue completely.

Q77 Baroness Eccles of Moulton: Could 1 ask a very,
very quick one just to follow on from what you were
saying about Polish plumbers coming to Britain. Do
they also tend to go to other older EU Members like
France, Germany and Italy or is there something
special about coming here that they particularly like?
Mr Davenport: We removed the legislation for any
restrictive powers. There was a standard of four
years, if my memory serves me. We took it away
straight away but Germany and France did not do
that.

Q78 Baroness Eccles of Moulton: 1 remember, that is
the reason, but otherwise if they had been as open as
we have there is nothing else special about us?

Myr Davenport: No.

Chairman: We will come on to the whole issue of
enforcement and I am sure this is one of the issues
that we will be pursuing with the Commission when
we go there later this month. Lord Haskel?

Q79 Lord Haskel: Enlargement—what has been the
impact of the recent enlargement of the European
Union on the Single Market as far as your small and
medium-sized businesses are concerned? Has it
helped or hindered these businesses in seeking trade
in other Member States?

Ms Clements: Obviously it has increased the size of
the domestic market and therefore the opportunities,
not least because most of the new Member States
have low tax environments and relatively cheap but
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highly skilled labour and a growing middle-class with
a great deal of purchasing power to spend on Western
products that have a pretty good reputation still. A
lot of our members have used partnerships in those
countries, and in particular the low manufacturing
costs, to create more innovative products that they
are then selling worldwide, so they have used the
Member States as a springboard really to increase
their sales. That has been more a case perhaps with
the manufacturers than it has with the service sector.
I think the service sector has definitely encountered
more problems and it is particularly with the service
sector that you find the low levels of confidence in
wanting to tackle the bureaucracy or the
geographical barriers or the linguistic barriers or
cultural barriers. The reports we have had from our
members show that doing business in the Central and
Eastern European countries is very different from
doing business in Western European countries and
they have found that a huge obstacle. Those are the
ones that are actually trying. There is then a whole
swathe of businesses who do not even put their toe in
the water because they assume that the markets are
sewn up by their competitors, by France, by
Germany or Italy, who have had more time to build
up relationships. Again members have stressed very
highly that in these countries having partnerships
with existing business is absolutely crucial to
developing opportunities out there and they feel that
their competitors have taken a lead leaving little for
them to do. They are largely unaware, I would say, of
the mutual recognition principle or indeed the
country of origin principle and do not realise that
they are legally allowed to sell whatever product or
service they have to market and sell in other Member
States as they can do so at home. Again we go back
to the lack of information available to them,
information that I think government and ourselves
have taken for granted in so far as back in 1992 when
there was the “big splash” over the Single Market—
and at that time I happened to work for the CBI and
we put an enormous amount of effort and resources
as did the DTT into raising awareness of the benefits
of the Single Market—that obviously helped to raise
awareness but since then there has been absolutely
nothing, and I think a lot of new businesses coming
on the scene, particularly SMEs, are not touched and
it is much more difficult to reach them with the type
of information that they require.

Mr Davenport: We have no real evidence to suggest
that enlargement has hindered anyone but, having
said that, very few of our members are engaged in the
market. The figure is 2% actually engaged, which is a
very low amount. Enlargement has affected SMEs,
small businesses particularly, much more through the
influx of labour in the new Member States; over 6%
of FSB members have employed workers from the
new Member States already, so there is an awful lot
of people coming in.

Q80 Lord Haskel: With the new Member States, you
have the advantage of a low cost manufacturing
sector area and also the influx of labour. You have
not had any problems with the implementation of
Directives or slowness in the new Member States, or
has this been an advantage to you in that it is easier
to make arrangements to have products made more
cheaply there?

Ms Clements: There are instances of slowness to
implement but it varies very much from country to
country. There are instances of corruption,
obviously, and that is a deterrent to a lot of
businesses. I would say that very few of our
businesses have actually said candidly that they have
found slowness of implementation or indeed
corruption to be an opportunity rather than a
hindrance.

Mr Davenport: 1 would agree with that.

Q81 Lord Haskel: Have your members had any
problems with corruption, Mr Davenport?

Mr Davenport: Not that we are aware. They have
never mentioned it anyway if they have had any.
Perhaps they would be embarrassed to do so.

Q82 Lord Geddes: How big a factor does language
play in this?

Ms Clements: In a survey that we carried out two
years ago now, over half of the businesses that
responded said that linguistic barriers were a
problem for them and they felt that they did not have
access to employees who had linguistic capabilities,
and an overwhelming 90% said that they thought the
Government should do more to improve the quality
of language training in schools and further
education. To take an example in the new markets, if
one company is up against a German company in
Poland, for example, it is very likely that the German
SME will have a Polish speaker who is able to
conclude the contract and they then win that
contract. Even if the services they provide offer rather
better value for money, they are certainly
discriminated against if they do not speak the
language.

Myr Davenport: Yes, 1 think that, from a small
business perspective, e-commerce is probably the
biggest route forward because the language for e-
commerce is English. So I think if there is a route with
less difficulties in it, it is the e-commerce route, where
you are selling a product to someone abroad and that
is done through the English language. Actually going
into areas with different languages does exactly as my
colleague says, it presents a lot of problems because
we speak more loudly and that is how we get over it.

Q83 Chairman: Just for the record, can we be clear
about the rather alarming statistic that Mr
Davenport gave us that only 2% of your members are
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actually doing business in other states of the
European Union.

Mr Davenport: Not 2% of our members; two%
overall, 2% of all SMEs.

Q84 Chairman: That is a staggering figure.
Mr Davenport: It is extremely small.

Q85 Chairman: 1s that borne out by evidence from
BCC?

Ms Clements: As 1 say, we have not carried out any
research of our own in that respect. It still seems to
me an alarmingly small amount.

Q86 Chairman: Would you say that figure is going to
be replicated if we look at the reverse, that is to say,
other European states’ small and medium size
enterprises, using the same definition, doing business
in Britain? I am excluding Polish plumbers.

Mr Davenport: 1 do not have any knowledge of it but
it would not surprise me that it was an extremely low
amount, very low.

Ms Clements: 1 certainly know from being a member
of an umbrella organisation called Eurochambres
that regroups all the chambers of commerce not only
of the European Union but wider Europe that there
is a great deal more, particularly in the public law
systems, where every business is required to join a
chamber by law, that there is a great deal more
support from government and from the chamber for
the small and medium size business and that that
would probably account for what I cannot confirm in
statistical terms but what seems to me to be a
perception that there is a great deal more trading
activity going on on their part necessarily than there
is on ours.

Q87 Baroness Eccles of Moulton: When you talk
about the 2%, are we talking about the countries that
are newly joined or are we talking about all 27?

Mr Davenport: 1 am not sure when the statistic was
carried out. I think it was just before the influx of new
countries.

Q88 Baroness Eccles of Moulton: 1 see. So it applies
to the 15 rather than the 27.

Mr Davenport: Yes. It is not the last 12 months. It is
slightly beyond that.

Q89 Baroness Eccles of Moulton: There is quite a
substantial difference, is there not?
Mr Davenport: Yes.

Q90 Lord Lee of Trafford: Mr Davenport,
particularly given that it is obviously easier for larger
companies with greater facilities and a much better
strategy to deal with Europe and European
legislation, with designated departments to handle

tenders and bidding processes, do you have any
evidence that any of the larger companies are helpful
to your smaller businesses? In other words, is there
any specific example of piggy-backing in terms of
your members being helped, as it were, by those who
know the European ropes perhaps rather better?

Mr Davenport: 1 do not have any statistics on that at
all. Personally, I have had experience of that myself
from my business. It can be advantageous but it
depends on your relationship with the company that
you are dealing with. I think really that is where
things improve but we have no overall statistics. That
is purely a personal one-off, which is hardly a
statistic.

Chairman: May we move on to enforcement, which is
one way we can perhaps help SMEs.

Q91 Lord Geddes: 1 think to an extent, Lord
Chairman, the question may have been answered by
that 2%. The question, for the record, is: are the
current remedies available to the Commission to
enforce the Single Market legislation adequate and
are they used effectively? I just have a feeling that if
only 2% of SMEs are doing business, I am not quite
sure how you are going to answer that.

Mr Davenport: The Commission does have the power
to take Member States to the ECJ if they contravene
rules that are set down but we do not get much use of
that. We do not even have name and shame.

Ms Clements: 1 would like to say that the infringement
proceedings could be a great deal more transparent,
to echo Mr Davenport, and that they could be
speeded up. The agency we have found most useful is
SOLVIT, and certainly some of our members have
used their services. It is an informal way of resolving
problems that businesses are encountering in the
Single Market or indeed consumers, and they have a
ten-week target by which to resolve the case without
recourse to legal proceedings, which they usually
meet, and more often than not they meet it earlier
than that. They have solved 75% of the cases they
have been presented with since they were set up. We
would certainly love to see that agency strengthened
and given more resource and more support,
particularly in the Member States. At the moment the
European Commission acts as a portal and sends out
the cases to the national authorities where it is
relevant. We would like to see those beefed up so that
it could perhaps—we will probably be going on to the
Services Directive later or indeed the Commission’s
proposal on mutual recognition, but it could be a
source of information and not just redress for SMEs.
Our members have certainly found that extremely
useful. When it comes to the infringement
proceedings, as you said, very few of our members
have actually got that far, not least because they do
not have the time and the money to do so.
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Q92 Lord Geddes: Who or what are SOLVIT and
where are they?

Ms Clements: SOLVIT is an online service and it is
run by the European Commission. If you have a
problem, you go on to the website and you click on
your Member State; so you are a UK-based business
and you are encountering a problem and you file a
complaint, which goes to the DTI at the moment or
the new Business Regulatory Reform Department,
and they then get in touch with their counterparts in
the Member State in question and try to resolve the
problem between themselves. If it is a national rule
that is illegal, the Member State in question agrees to
disregard that national rule until such time as it can
be taken off the statute books.

Q93 Chairman: Lord Geddes may be just about to
ask this, but in which directorate general is that? Is it
the Competition Commission?

Ms Clements: No, I believe it is DG Markt. I am not
entirely sure but I believe that is the DG that runs it.
Chairman: 1 think you have just given us an extra
appointment in Brussels. Thank you very much for
pointing us in that direction. That is extremely
helpful.

Q94 Lord Geddes: Can 1 very quickly twist it round
the other way. I can appreciate that there is not much
experience of UK companies running into problems
on continental Europe because they are not doing
very much business with continental Europe. Have
you any evidence, anecdotal or not, of the reverse side
of it?

Ms Clements: Yes. The European chambers that 1
mentioned earlier recently put a position paper
together on the Commission’s proposal to boost the
mutual recognition principle and its annex lists the
barriers that companies from Germany, Poland and
Austria—only three countries but still three
nevertheless—have encountered, and Great Britain is
mentioned in all three cases, largely to do with having
more stringent fire safety regulations than most other
EU Member States, or applying more fire safety. The
concentration of gold and silver is a huge issue,
apparently, where products are stopped from being
sold in this country—illegally, I might add.

Q95 Lord Geddes: 1llegally stopped or illegally sold?
Ms Clements: No, illegally stopped.

Q96 Lord Haskel: Because of definition?

Ms Clements: Yes, and there are several cases of over-
implementation of Directives. If you look at the list
of countries and products that are being stopped, I
would not say that Great Britain is the greatest
offender; it is probably second on the list, but that is
obviously only three Member States, and it may
indicate why the UK Government is fairly lukewarm

towards the proposal for a regulation that is being
discussed in the Parliament at the moment.
Chairman: That is very helpful. Shall we move on
from enforcement now to regulatory authorities.

Q97 Baroness Eccles of Moulton: The question is, is
there a need for greater co-operation between
national regulatory authorities and would this benefit
businesses, in particular the SMEs, if they did co-
operate more closely?

Ms Clements: Absolutely. SOLVIT—again, you
might think I am in its employ, and I am not, but it
does just that; it puts national authorities together in
an informal way and helps them to solve the
problems without going through the formal
complaints procedure. This obviously helps SMEs
tremendously in terms of the time involved and the
fact that it is a free service. Again, the proposal on
mutual recognition suggests that there should be so-
called product contact points so that you may go
anywhere in any Member State and, because of a
fantastic website where all the national authorities
are talking to each other, you will know exactly
which products you can sell, where you can sell them
and why you cannot if you cannot. All these
initiatives by the Commission are to be welcomed.

Q98 Baroness Eccles of Moulton: Does this fantastic
website exist?
Ms Clements: It does not. It is a hope.

Q99 Baroness Eccles of Moulton: 1t is a hope, but it
could?

Ms Clements: It could, but obviously there is a
question of resources and where you put it, who
services it, all those sorts of issues, which in fact are
proving to be some of the more complicated but
extremely important issues in the implementation of
the Services Directive.

Q100 Baroness Eccles of Moulton: There has been an
emphasis throughout your answers on a lack of
resources and several times there has been an
indication that there are others that could perhaps do
a bit more to help SMEs because resources are always
very limited. This is a little bit wide of the question
but not very, because it has come up several times. Is
there any way that you can see of the SMEs
themselves helping to solve that problem by perhaps
being very specific about the request for resources
that would move them on but maybe in a semi-
independent way so that there is not a heavy
dependence on others providing the resources that
are so badly needed?

Ms Clements: 1 certainly think that, as a result of this
inquiry and indeed of the Commission’s whole focus
on the Single Market, that we at the BCC will be
doing some more in-depth research into exactly what
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type of information it is that SMEs need, which will
help us understand where it should come from. After
that, I think we could probably have a greater idea of
where the resources need to be channelled, if they
need to be at chamber level, at government level or at
European Commission level.

Mr Davenport: Co-operation would be desirable and
it would also tend to reduce the over-implementation
in interpretation of the Directives anyway. It would
also benefit SMEs to reduce the burden of red tape.
There is a plus and a minus in both directions.
Everyone tends to look at what it is going to cost but
we should I think focus a little bit on what it is going
to save as well, both as a nation and as a European
Community.

Q101 Baroness Eccles of Moulton: The next question
is to do with the country of origin principle. I think
we all understand what the country of origin
principle is. We have a definition here. It is if you are
operating in another country you are operating
under home country rules. Is that the best basis, do
you think, for SMEs? The country of origin principle
has been under a certain amount of threat from
various quarters at various times but I think it is
holding pretty steady, is it not, at the moment with
regards to SMEs? What comments do you have?
Ms Clements: We definitely support the country of
origin principle. It makes absolute sense that an SME
in particular need only deal with one set of rules
rather than 26 others and, as you say yourself, it has
come under threat, most recently in the Services
Directive, which we regret. That said, we will make
the most of what the Services Directive has to offer
when it is implemented and we will certainly, in terms
of any lobbying that we do of our government or of
the EU institutions or of other Member State
governments, ensure that the country of origin
principle is adhered to. Unfortunately, as a national
business organisation, we do not necessarily have the
political clout that is required to knock heads
together at Member State or government level.

Q102 Baroness Eccles of Moulton: How much are
British SMEs affected by the fact that we operate
under a rather different legal system to the legal
system that the European countries operate under?
Does that have an effect on the country of origin
principle?

Ms Clements: It should not do since we are just
operating under the laws that SMEs have set
themselves up in, so in principle, everything that they
need to do in order to market or sell their product or
service they need to do here and they do not need then
to do elsewhere but obviously, it is not working that
way, which is why we have the Services Directive,
even though the country of origin principle and the
mutual recognition principle are enshrined in the

objectives of the Treaty and have been brought out in
the case law. This is why we have the Services
Directive, it is why we have the new proposal from
the Commission on mutual recognition, because in
practice it is not playing that way.

Mr Davenport: Slightly the other side of that as well,
although I fully endorse what my colleague has said,
the alternative to not having that principle is having
26 or 27 different ones, which is horrendous, or a
need for harmonisation and the timescale of
harmonisation and the legal ramifications of
harmonisation are too horrendous to think about.
They could go on for decades. It is just not worth it.

Q103 Lord Geddes: Could 1 just follow this up with
two different questions. You have both said, and not
surprisingly, that you are all in favour of the country
of origin principle; it helps ease the passage. To what
extent has the cross — border activity been hindered
by the country of origin principle? Has it been
hindered at all? Are there any minuses?

Mr Davenporr: Not that [ am aware of. We certainly
have had nothing at all like that.

Ms Clements: No.

Q104 Lord Geddes: The second part of that question
is—and I think I am almost asking a question to
which I know the answer—is there anything that the
Commission should have done that it has not done to
improve cross-border activity? Obviously, I am
talking specifically about SMEs.

Ms Clements: 1 think the Commission has been doing
its job quite well, to be honest, in terms of fulfilling its
duties as set out by the Lisbon agenda, in its recent
push to improve the functioning of the internal
market specifically for SMEs, which has given rise to
several proposals recently, one on mutual
recognition, the others on the so-called new approach
Directives, and these are specifically with SMEs in
mind because it carried out a consultation which
brought back some alarming results whereby SMEs
felt that they were not getting any benefits from the
Single Market. So I think the Commission is taking
that very seriously and is doing what it can within the
framework of its competence. Equally, there is a lot
of work going on, and has been consistently, on
improving the implementation with the league tables
and the naming and shaming. Perhaps we need to see
some more on enforcement, but I would like to see
the European Parliament or even national
parliaments having a greater role in assessing the
quality and consistency of reinforcements in the
Member States. Everything else that it can do, for
example, within DG Enterprise, which is the
Directorate General responsible for promoting
SMEs and entrepreneurship, is only ever going to be
encouraging Member States to undertake certain
actions. It does not have the competence to do
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anything other than build the foundations for a level
playing field in which the SMEs will hopefully thrive.

Q105 Lord Geddes: Given Mr Davenport’s evidence
that 89% of SMEs are engaged in the service sector, I
am slightly surprised that you are as sanguine as you
have been on the severely watered down country of
origin principle in the Services Directive.

Ms Clements: We are not going to be able to undo
what has been done. We regret the fact that it was
watered down but we have to make the most of it, and
that means ensuring that the single points of contact
actually do what they are supposed to do and they do
it in every Member State. That is where the focus of
our work is now, ensuring that we have these single
points of contact up and running in time and that
every Member State is providing a similar level of
service. They will be the success or not of the
Directive ultimately, and so it is in our interests to
make sure that they work properly.

Mr Davenport: Exactly that; a common standard is
absolutely of the essence and, as my colleague said,
we are where we are. The only way round it is to
create a level playing field, a common standard, and
it is important that that is what happens.

Ms Clements: 1 would just like to add that the FSB,
the IoD and the BCC spent an inordinate amount of
time lobbying to ensure that the country of origin
principle remained in the Directive as it was.
Unfortunately, we were not successful but hopefully
through our efforts and others we secured a Directive
that was not as bad as it could have been.

Lord Geddes: If I can make a personal remark, I do
not disagree with your last comment but I am rather
disappointed that you appear to have given up.
Perhaps you do not want to comment on that. That
is more a hint than anything else. I think we had
better move on, Lord Chairman.

Q106 Chairman: This Committee did previously
produce a report on the Services Directive which was
very critical of the decline or at least the withdrawal
of support from the principle of country of origin. We
shall return to the issue because I think the
Committee would very much agree with your
criticism. Before turning to Lord Haskel and any
other questions before we draw the proceedings to a
close, can I come back to one very interesting point
that you made on partnerships and ask a question?
For the benefit of the record, this was the point that
SMEs in this country, to do business in another
country, could probably best find a partner of similar
size or a group of partners in order to help with
perhaps a two-way flow of business. In the past
British embassies and commercial attachés were
helpful in my experience—and I am going back 20 or
30 years now—in helping relatively small companies
find partners within the European Union—naturally,

it was much smaller then. Could you just expand on
your remarks and perhaps guide us as to where we
might be looking to see if we can reinvigorate this
service that might be provided, either by the
European Union or by the British Government.

Ms Clements: As you said yourself, the British
Government is still responsible through the
embassies and consulate sections for hosting trade
promotion events for SMEs in particular keen to
enter new markets. The chambers of commerce
themselves run them. We run trade missions on a
regular basis but not as regularly as we would like to
do. We do not have the resources. It is an incredibly
expensive enterprise. There is also UKTI that has a
responsibility for encouraging SMEs to enter new
markets and to build partnerships. Perhaps the
emphasis through UKTI has not been enough on
partnership building. It has certainly been something
that, as chambers, we have found has worked
extremely well for our members. There is also a
perception that UKTI has, not fallen out of love with
the SME sector, but is certainly at the moment more
concerned with larger companies than with the
SMEs, and we would certainly like to see that
reversed. I have to say I do not have any hardcore
evidence for that; it is a perception amongst the
membership that that is the case. I do not have
anything to support that.

Q107 Chairman: Could you just comment on the
apparent withdrawal of resources by the
government? This is not a party political point but
there has been a secular decline over many years in
the resources available to embassies abroad in
assisting SMEs.

Ms Clements: The same 1 am assuming to UKTI,
which is why the emphasis has changed in the level of
service it provides, and we regret that deeply.

Mr Davenport: In Wales there is Wales TI, and they
have tended to focus more on small enterprises. That
has been reasonably successful but, obviously, itis a
very small area relative to the rest of the UK, so it
may be worth getting some comparisons for that and
seeing what the situation is between Wales and the
take-up of small enterprises and the trade that that
engenders. We wholeheartedly agree that there has
been a withdrawal of the back-up services really that
were there many years ago.

Q108 Lord Haskel: Could I just make a point about
Trade and Investment? As I understand it—and
maybe you can correct me here—their task used to be
to help small companies get into new markets by
helping them exhibit their products at trade shows
and all that sort of thing.
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Mr Davenport: Yes.

Q109 Lord Haskel: As 1 understand it, their activity
within the European Single Market was cut back
because it was interpreted as a way of government
helping industry, so TI now concentrates on helping
companies exhibit their products in markets outside
the European Single Market. Is that a correct
interpretation?

Mr Davenport: Yes, it has done that, but it still goes
to European countries as well. Certainly the Welsh TI
do anyway, as they have done for the past two or
three years, but they do strike a very fine line between
encouraging businesses . . . All they do is say, “Look,
this is the business, this is the trade market that we are
going to. Do you want to enrol in this area?” and you
go there. You do not get any other back-up apart
from that. You do not get any other additional
support. They just take you to the conference or to
the trade fair and that is the end of the support; the
rest of it is entirely up to you, and that tends to me to
seem to be almost but not quite. It is helping people
to get there but not helping them to engage in
business on a long-term basis.

Q110 Lord Haskel: When they are there.
Ms Clements: Yes.

Q111 Lord Haskel: Do the concepts of the national
champion and economic nationalism pose a threat to
the Single Market? We heard quite a lot about this
after the summit last month and I noticed somewhere
in the FSB paper you do mention it. We just
wondered what was the impact on small and medium
size enterprises of such a policy?

Mr Davenport: We roll back to the Services Directive
and the problems that that has but it can be seen
through those problems and the impact is effectively
to try and keep SMEs out of the Single Market, or at
least make entry complicated and expensive for them.
It is much more difficult for a small enterprise to
engage because of the resources that it requires as
distinct from a larger enterprise, where they have a lot
more internal resources and a lot more funding to be
able to move into markets. That is about it really, I
think, as far as that is concerned. I will go no further
than that.

Ms Clements: 1 would echo Mr Davenport’s
comments. In terms of what happened at the summit,
as I understand it, we do not really know what the
implications will be until the IGC has been completed
and there has been some tweaking and fitting the
treaties together. I was talking to the person
responsible for competition at UPREP last week,
who seemed to suggest that there may be some scope
for tweaking but certainly not for opening
renegotiations on the wording. Legal experts seem to
suggest that we will just have to wait and see what

happens, that in theory there is enough still left in the
Treaty to protect the principle of free and
unrestricted competition. Unfortunately, that does
not really fill us with very much confidence. Of course
itis a threat. I would say it is actually a greater threat
to larger companies than it is to SMEs, who are not,
obviously, trying to acquire the same shares of the
market.

Q112 Lord Fyfe of Fairfield: Can I touch on a couple
of points, one of which has been mentioned before,
and that was on language. I am assuming, perhaps
wrongly, that English is the principal second
language of most of the countries in the enlarged
Union. If that is the case, surely language should be
less of a problem for British companies than it is for
companies in other parts of the EU. Would I be
correct in saying that? Also, one other point that
occurred to me when I heard your comment: do you
have meetings with similar organisations based in
other European countries, similar to chambers of
commerce, where you can all sit round the table and
gripe about the action or non-action of each other’s
governments, or do you act very independently,
without consultation with perhaps counterparts in
other countries?

Mr Davenport: One of our members is the chairman
of ESBO, which is the society for small businesses
throughout Europe, so we do have a link there
throughout the whole Europe and the Scandinavian
countries as well. I think you are right in saying that
English is the prime language. As I said, the devil is
in the detail. It is when you get down to the smaller
intricacies of dealing with someone, what does this
word mean as against that word. That is when it
becomes a problem and starts to break down.
Normal conversational English is quite common
throughout Europe, but when you are talking
technical details against specific contracts and things
like that, that is when you get a problem and that is
where the larger business has the ability to bring in
specialists that know all the fine details, and that is a
very expensive commodity if you are a small
company trying to deal with the equivalent one in
another nation.

Ms Clements: Certainly on the sister organisation
side, we do sit round the table regularly with other
chambers of commerce across the European Union
and the wider Europe within the auspices of an
organisation called Eurochambres, which I
mentioned earlier. In terms of the language, it is often
speaking not English but the language of the state
you are in; that has definitely been raised by our
members, and particularly in relation to central and
eastern European countries. Also, the perception
amongst the membership is that, once you have had
to learn another language properly, it is much easier
to take on a third and a fourth and a fifth, and that it
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is the actual training in learning how a language fits
together and a new language that enables you to
acquire others quite quickly, and they feel that the
UK is at a disadvantage compared particularly to its
German and even French competitors, and not least
the Dutch and the Scandinavians, although they do
not prove to be so much competition in the central
and eastern European countries.

Q113 Lord Haskel: 1 wonder if I could just put a last
question and ask you whether small companies are,
by their very nature, local businesses, and that is why
we should not really be surprised at the fact that you
told us that only 2% of your members trade in other
European countries. So perhaps for smaller
companies a vision for the Single Market is
something that you do not bother about very much
until the company gets bigger and it is going to
expand, and then you start being concerned about a
vision for the Single Market, and that really what we
are looking at or what this particular inquiry is about
really small companies are not really affected by it.

Ms Clements: Perhaps we need to split out whether it
is a small company or a medium size company. In
theory, the Single Market is a domestic market; it is
a local market, and there is no reason why a small or
a medium size company cannot trade as easily with
Barcelona as it does with Birmingham. That is the
whole philosophy behind it and that is what should
happen. Clearly, there are obstacles to growing from
a small company to a medium size company and they
will largely be ones of employment really, taking
people on and risk, etc. In terms of trading, it should

not be a huge obstacle to growth. It is a domestic
market in theory ready for the taking. However, as
we know, there are certain barriers still apparent.
Mr Davenport: 1 can certainly agree, but I also agree
with you that small businesses do tend to be
conservative and they do tend to operate within a 50-
mile radius. That is one of the perceptions that we are
trying to break with regard to the EU. We should not
be in that confined situation. What we should be
looking at is raising our head and raising our game so
that we do deal with anyone in Europe. That is the
important thing, and it is getting the barriers away
from being able to do that. A lot of them are
preconceived barriers but they are still nonetheless
barriers. Whether they be psychological or physical,
they are still barriers and that is what we have got to
try and break down. That is why the structures that
we have been talking about earlier are so important.
It will break those barriers down. I think a lot of it
could be fear even, of the unknown.

Q114 Lord Haskel: But the ideal of a Single Market
is an inspiration to raise your game?

Mr Davenport: Yes.

Chairman: 1 think that is a very fitting note of
optimism to end on. Thank you very much for
coming. Would you do us the favour, please, of
looking at the website at the evidence sessions which
will come in the following two weeks, here and then
in Brussels, because any comments that you have on
the evidence taken, if you could come back to our
clerk, we will certainly bear them in mind when we
write our report. The hearing is closed.
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Memorandum by the British Bankers’ Association

1. The British Bankers’ Association is the leading UK banking and financial services trade association and
acts on behalf of its members on domestic and international issues. Our 219 members are from 60 different
countries and collectively provide the full range of banking and financial services. They operate some 130
million personal accounts, contribute £35 billion to the economy, and together make up the world’s largest
international banking centre.

SUMMARY

2. The BBA believes that the Single Market is good for banks and generally for financial services and indeed
good for European citizens. We believe that it is important to take a positive and proactive attitude to the
development of the Single Market.

3. Since 1999 the majority of legislation has been on the wholesale side of financial services. The legislation to
integrate wholesale markets (the Financial Services Action Plan or FSAP) needs time to bed down in national
legislation before the effect can be fully assessed. We believe that the Markets in Financial Instruments
Directive (MiFID) will particularly benefit the large wholesale and investment banks.

4. We also believe that the Code of Conduct on Clearing and Settlement is an appropriate way to improve
the trading, clearing and settlement market infrastructures in a flexible, but thorough manner. It also fulfils
the criteria for the Better Regulation agenda, which we strongly support.

5. On the retail side, the European Commission has recently launched a Green Paper on retail financial
services, which we believe will form an important part of the overall Single Market Review this autumn.

6. The European Commission’s Interim Report to the 2007 Spring European Council® confirms our view that
the consumer will play an increasingly significant role in the Single Market.

7. With this in mind, the BBA believes that proposals to integrate the Single Market in retail financial services
must benefit consumers, satisfy better regulation criteria as well as give rise to more efficient markets.

8. There are still a number of barriers for providers of financial services to establish themselves in other
markets, such as different market behaviour and legal frameworks. Geographical proximity can play an
important role, in addition to financial considerations, for companies to invest in the new Member States’
markets.

9. We believe that future competitive retail banking markets require not only access by consumers to the
provision of services but also for consumers to be able to choose the best deal. Therefore, a number of
persisting inhibitors need to be considered in order to increase competition for the benefit of the consumers.

10. Firstly, the transparency of information provision must be improved. For consumers to be confident in
their product choices they need comprehensive and easily understood information on financial products both
through advertising and marketing material and aggregator, and other websites. Steps must be taken in
Member States to improve financial capability if consumers are to reap the benefits.

11. Secondly, we believe that banks across Europe should cooperate to minimise the inherent complexities in
the necessary anti-money laundering and counter-terrorist financing legislation.

12. Thirdly, we believe that voluntary switching codes of conduct between banks at national level would
enable customers wishing to move bank to do so more efficiently.

13. Fourthly, work needs to be done on improving data sharing between EU jurisdictions for those consumers
moving from one country to another, while respecting data protection and fraud considerations.

6 “A Single Market for Citizens” COM/(2007)60
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14. Fifthly, consumers have to feel confident that redress mechanisms are compatible between jurisdictions
if problems arise with particular financial services products.

15. Infinancial services we have a Single Market on the wholesale side. EU decision-markers are working with
national authorities to bring the Single Market benefits to citizens on the retail side as well. We need to ensure
that any action is proportionate and not detrimental to national markets. Nevertheless, we support this
process because we want UK financial services companies to benefit from better access to the EU market and
because we believe it will allow the City of London to remain a world leader in financial services.

A. THE CURRENT STATE OF THE SINGLE MARKET

1. What has been the impact of the recent enlargements of the European Union on the single market?

16. The enlargements of the EU in 2004 and 2007 have had a major impact on employment through migration
from east to west. This has allowed product development in retail financial services targeted at new population
groups in the UK. We expect this “mobile consumer” to become a more important part of the financial
services market.

17. There are clearly increased opportunities for UK companies in the new accession countries as these are
growing markets.

18. On the legislative side, another impact has been the introduction of 12 new national markets at differing
stages of development and levels of financial services rules which has led to increasing support for maximum
harmonisation in Brussels. Also in some areas, like consumer credit, new Member States can sometimes
support more EU-level legislation where they do not already have sophisticated domestic rules.

II. Are there significant barriers to firms seeking to offer their goods or services, or to consumers accessing these goods
or services, in other Member States of the European Union? If so, what are the most important of those barriers? What
measures are needed to overcome those barriers?

19. We believe there are a number of barriers for firms seeking to offer their goods or services in other Member
States. This includes both providing services direct to consumers in other Member States (cross-border
services) and acquiring local operators or establishing a subsidiary (scale entry).

20. Asan example, our recent work on the impact of the Consumer Credit Directive showed that our member
banks perceived a multitude of barriers in offering consumer credit services in other EU Member States.
These include:

— Problems of assessing credit-worthiness due to inability to access credit data.
— Differences in taxation, legal basis, employment laws and access to payment systems.
— Difficulties in debt collection.

21. Some “old” EU markets were considered unattractive by our members because the estimated returns on
equity would be lower or equal to that already enjoyed in the UK. Many of our members do of course operate
on a global basis and their investment decisions will reflect this.

22. For retail financial services we believe the EU is still very much a collection of 27 separate markets and
banks cannot ignore this commercial reality. Integration is held back due to different maturity of the various
markets and the differences in languages and cultures, as well as the structure of consumer demand. These
differences cannot be resolved through legislation, but they need to be progressively understood and accepted
on all sides. Therefore, there are greater chances of success in achieving a foothold in a market by either
acquiring a local competitor or by establishing a subsidiary with separate management, systems, products and
marketing.

23. Ttis important that banks which wish to enter other EU Member States are able to do so freely and those
consumers who wish to purchase financial products and services on a cross-border basis are able to do so with
confidence. It is important that the needs of the growing number of citizens who move around the EU are met
in an efficient, flexible and transparent manner.

24. There is a role for the European Commission and National Regulatory Authorities to monitor market
competitiveness, maintain a level playing field and facilitate cross-border mergers and acquisitions. Increasing
commercial integration over time of financial services is more likely to encourage the development of an
internal market than regulation forced from above.
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III. Do you consider further legislative measures by the Commission to be necessary for the completion of the single
market? If so, what measures would you consider appropriate?

25. We do not think that legislative measures are the best solution to complete the single market. Often non-
legislative measures such as codes of conduct or self-regulation are more effective and flexible. There are non-
legislative measures that should be considered in the retail financial services area to bring benefits to EU
citizens including:

— Research into what financial services the mobile consumers (such as migrant workers) need.
— Development of market comparison websites to benefit more EU consumers.

— National account switching codes with third party oversight.

— Work around effective recognition between Member States on dispute resolution mechanisms.

IV. Avre the current provisions for monitoring market functioning and performance effective?

26. It is difficult to judge the effectiveness of current provisions at this point in time. It is necessary to wait
follow-up actions from DG Competition’s Sector Inquiry into Retail Banking before it is possible to evaluate
the effectiveness of market monitoring by the European Commission and National Regulatory Authorities.

27. The Commission plays an important role in ensuring the transposition of EU legislation, essential for the
Single Market to deliver benefits to citizens and companies. We welcome DG Markt’s Internal Market
Scoreboard which examines how quickly and how well the Member States transpose Single Market Directives
into national law, as well as highlighting the on-going infringement cases against Member States. However,
the Commission should act more forcefully to ensure Member States comply with internal market rules. We
also welcome the Committee of European Banking Supervisors (CEBS) initiative to help the Commission
oversee the transposition of the Capital Requirements Directive (CRD). There should be greater scope for
Lamfalussy Level 3 Committees to aid Member States transpose financial services legislation.

28. The Better Regulation principles adopted by the EU in the recent past should contribute to better
monitoring of market functioning because they embody the need for effective research and impact assessment.
The creation of the Impact Assessment Board in 2006 should further underpin this process.

V. Is there a need for greater cooperation between National Regulatory Authorities?

29. In our experience, there appear to be differences in the performance of national competition authorities.
We believe that there is a greater need for cooperation and spread of best practice in the competition field
which should encourage greater consistency across the EU.

30. We support cooperation between supervisory authorities rather than the development of a single EU
supervisory authority. Recent legislation such as the CRD and MiFID has improved co-operation between
financial services supervisory authorities. Whilst there is still much more to be done to ensure uniform
implementation by supervisors of legislation, we believe the CRD is an example where supervisors have
voluntarily agreed to reach consensus in the present implementation phase.

VI. Are the current remedies available to the Commission to enforce single market legislation adequate; and are they
used effectively?

31. The Commission is responsible for ensuring that Community law is correctly applied. Consequently,
where a Member State fails to comply with single market legislation, the Commission can take action through
the infringement procedure against that Member State. This procedure can ultimately lead to referral of the
Member State to the European Court of Justice which can impose hefty fines on countries. In practice, the
process can take years before Member States are actually liable to pay fines.

32. We believe that the remedy of infringement proceedings is not effective enough to force Member States
to implement EU-level legislation on time. A good example of this is MiFID where uneven implementation
by EU Member States has led to considerable insecurity in the financial services industry. Of the major
financial markets only the UK had implemented the legislation by the deadline of 31 January 2007. By the end
of April only the UK, Romania, and Ireland had notified the European Commission of transposition
measures. This led to a situation where a sophisticated financial market like the City of London found itself
constrained in participating fully in the Single Market. The then UK Economic Secretary Ed Balls MP wrote
a letter to EU Internal Market Commissioner Charlie McCreevy asking him to pursue those Member States
who had not yet implemented the legislation. The Commission duly notified on 24 April 2007 that it had
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launched infringement proceedings. We believe that the European Commission should be more vigilant in
enforcing EU-level legislation to allow financial services providers to reap the benefits of the Single Market.

33. The Commission has performed well in curtailing cartels and deterring abuses of dominant positions
(forbidden under Articles 81 and 82 of the EC Treaty). The Commission enjoys wide powers of investigation,
such as being able to inspect business and non-business premises, and to send written requests for information,
among others. The Commission can also impose fines on companies violating the Treaty Articles. More work
could be done to prevent uneven application of competition law by national authorities, as was evident with
the ABN Amro takeover bid for Antonveneta in 2005 in Italy.

VII. What is your view of the Country of Origin Principle, whereby a company registered to provide services in one
Member State is automatically qualified to provide those services in any other Member State on the basis of home
country regulation? Does this Principle constitute the best basis for single market measures?

34. The use of the Country of Origin principle in financial services raises a number of issues due to differences
in the Member States’ consumer protection legislation. Many consumers are unlikely to be aware of the
different levels of consumer protection or redress systems. Where consumers are aware, those in a jurisdiction
with high consumer protection would probably not buy a financial services product from a country with a
lower level of consumer protection legislation.

VIIL. Do the concepts of the “national champion” and “economic nationalism” pose a threat to the single market?

35. We believe that the effective enforcement of competition law and rigorous monitoring of markets by both
the Commission (DG COMP) and national authorities will contribute to decreasing the amount of economic
nationalism in the EU.

36. The removal of “undistorted competition” from the draft EU Reform Treaty, negotiated in the June 2007
European Council, raises further concerns in this area.

IX. What is the significance of the single currency to the operation of the single market?

37. Institutions engaged in the wholesale markets are of course used to multi-currency trading. For them the
FSAP was more important than the single currency in facilitating the development of a single market.

38. However, the single currency has increased value transparency by removing the fluctuations between the
currencies it replaced. Also, it is true that multinational corporations, which before needed a dozen or more
sets of accounts in different currencies, with all the reconciliation and valuation that this poses, can now simply
use the euro.

39. The City has proven increasingly attractive to Eurozone based financial services business. At the end of
2006, 79% of European based hedge funds assets ($360 billion) were managed in London. The UK was the
source of 27.5% of European investment banking revenue in 2006 and more euros are traded in the UK than
the entire Eurozone. Also, around half of European investment banking activity was conducted in London
in 2006.

40. One area that the single currency is having a major impact on is on payments. The Single Euro Payments
Area (SEPA) initiative will create a single integrated euro payments environment.

B. SECTOR SPECIFIC QUESTIONS
Financial Services

1. What has been the impact of the implementation of the Financial Services Action Plan as a whole; and in particular
the Markets in Financial Instruments Directive?

41. The Financial Services Action Plan (FSAP) has had a substantial impact on the European financial
services market as a whole. However, on the whole many of the standards imposed by key pieces of new
legislation such as the Prospectus Directive, the Transparency Directive and the Market Abuse Directive were
already in place in the United Kingdom. Consequently, the FSAP has had a lesser impact on the United
Kingdom than on many other member states.
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42. In many respects the biggest impact of the FSAP has been the fact that it has ensured that a much more
extensive body of European capital markets legislation is now in place. This means that European law relating
to capital markets is now, generally speaking, more important than other national law relating to capital
markets. This shifts the balance away from national legislatures towards the European legislative process.

43. A second, simultaneous and connected, development was the creation of the Lamfalussy Process which
has:

— formalised and encouraged much greater cooperation between European regulators, and

— resulted in a more connected national approach to the implementation and interpretation of the EU
legislation passed under the FSAP.

44. This shifts the balance away from the national autonomy of financial services regulators so that they are
increasingly more constrained by their collective approach to issues.

45. In the case of the Markets in Financial Instruments Directive (MiFID), this Directive has not yet been
implemented. It is due to be implemented by 1 November 2007 and it is anticipated that those aspects that can
be implemented without the need for information coming from other European jurisdictions will be
implemented by that date. It seems likely, however, that in many other European countries MiFID will not
be properly implemented by 1 November 2007.

46. The implementation of MiFID raises significant issues for banks across Europe. There are few banks
which are not buying or selling securities in some way or other and consequently all banks, whatever their
precise business model, are likely to be affected by MiFID in some way or another.

47. An important difference between banks and other securities firms is the fact that banks already have a
passport to do business across the EU under the Banking Coordination Directive (BCD)—so consequently
there are a range of provisions in MiFID (mainly organisational requirements) which do not apply to banks
because they are already subject to them, or equivalent provisions, under BCD.

48. The precise impact of MiFID depends, in particular, on whether or not a bank is principally carrying out
wholesale investment banking, private banking or retail banking—but before discussing this it may be worth
making some general comments about the likely landscape for banks once MiFID is implemented.

Competitive impact of MiFID on banks doing business in Europe

49. Tt is difficult to crystal ball gaze and it is certainly not possible to pick with any certainty specific banks
which will be winners or losers as a result of MiFID. It is, however, possible to make some general predictions.
These are as follows:

— MIFID will initially impose significant implementation costs on the European financial services
industry. Large banks (and large exchanges) will be better placed to bear these costs than smaller
financial institutions, particularly non-banks.

— Banks, generally, particularly larger banks tend to be better prepared for MiFID. Many of them
have followed the negotiations closely and have well developed project teams.

— Asaresult, on balance, banks, particularly large banks, will be much better placed to take advantage
of MiFID than many other market players.

— Overall, therefore, despite the costs of implementation, some banks are likely to reap a significant
competitive advantage from MiFID. At least one research report from an analyst in JP Morgan
Chase suggests that US banks operating in Europe may be better placed to benefit than European
banks. This is yet to be proved—but it is certainly the case that some US banks and investment banks
have invested heavily in their MiFID projects.

—  Other banks will still be able to benefit from MiFID but will have to think hard about how they can
best differentiate their service offerings to clients from the services of others.

Wholesale Investment Banks and Universal Banks

50. These banks focused on the importance of MiFID very early as it was perceived to centrally affect their
business. It is not possible to cover every aspect of their business in this evidence but key ways in which MiFID
affects their business are as follows:

— Trading securities, particularly equities. Key provisions include pre and post trade transparency
provisions, best execution obligations and the provisions creating the concept of a systematic
internaliser of equities.
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— Improving the passport. A range of MiFID provisions are intended to strengthen the role of the
home state supervisor and lessen the influence of host state rules. New passport rights are created eg
for commodities and multi-lateral trading facilities (MTFs).

— More common conduct of business requirements across the EU as a whole.

— A greater differentiation between the rules applying to business with retail customers and the rules
applying to business with professionals and the most regular players in the markets (known under
MiFID as “eligible counterparties”). In essence lighter obligations apply when dealing with
professionals, and even more light when dealing with eligible counterparties.

51. The most controversial and potentially expensive requirements to implement for wholesale investment
banks are they requirements relating to market structure for equities business, particularly, if a bank is
regarded as a “systematic internaliser”.

52. However, a bank can choose whether or not to be a systematic internaliser and can choose to structure
its business so that it does not carry out such a role. At this stage, it is not clear precisely what individual banks
will choose to do and there is also some uncertainty about how different European supervisors will approach
the question with regard to banks which they supervise. In essence, banks are only likely to be systematic
internalisers if they have a multilateral platform which is dealing with its customers in equities by quoting in
a “standard market size” for those equities to which the obligation applies. This “standard market size” is
likely to be, broadly speaking, a size consistent with retail equities trading rather than the much larger sizes
traded by wholesale investors. Consequently it is likely that institutions which only wish to do equities business
with wholesale investors will seek to structure the business to ensure that they are not systematic internalisers.

53. Tt is difficult to predict but it may well be the case that it is less costly for many firms to adapt their
structures in this way rather than to take on the obligations of a systematic internaliser and that, in
consequence, there will be far fewer banks taking on this obligation than might have been anticipated.

54. Asyet, it is early days to assess the value of the new passporting rights. However, overall there are likely
to be some advantages to banks who do a considerable amount of commodities business or who operate an
MTE. These advantages are more likely to develop over the medium to longer term than in the first few years
after MiFID implementation because it is likely to take some time for regulatory practice with regard to these
new passports to settle down.

55. A more common approach to conduct of business rules could carry significant benefits. The UK’s FSA
will cut its own Conduct of Business Sourcebook by around 50%, and although there will be initial
implementation costs it is likely that over time this will bring advantages. Wholesale banks will benefit more
than retail banks if there is genuine convergence in conduct of business rules across Europe because most
cross-border business is wholesale. However, there will still be scope for some divergence between rules in
different States and, moreover, there are still risks of divergent interpretations. In view of this the changes to
the conduct of business rules, while mostly helpful, are likely to take some time to bed down and there remain
risks of continuing differences. Benefits are likely to be medium to long term.

Retail Banks

56. The most significant impact on retail banks in the UK will be in the area of conduct of business rules.
MiFID does not apply to all of a bank’s retail banking business—only to business in relation to financial
instruments. Consequently, its principal application is to retail securities business which in the UK is mainly
the sale of equities, often on an execution only basis—and to the sale of tax-wrapped products containing
securities such as pensions, ISAs and the like. Strictly speaking, MiFID does not apply to Undertakings for
Collective Investment in Transferable Securities (UCITS) which continue to be covered by the UCITS
Directives—although there can be some unexpected indirect affects on firms, particularly those which sell
UCITS and other fund management products out of the same platform.

57. In the context of retail broking business an important issue will be the impact of MiFID on the existing
retail service provider model whereby brokers access shares on behalf of retail clients. There had been concerns
that MiFID requirements relating to market structure might destroy this model of doing business—but it is
now felt that it is likely to survive—albeit with some modifications.

58. There had also been concerns resulting from MiFID limiting the ability of a firm to carry out execution
only business in a range of financial instruments. However, it is increasingly thought that it will generally
continue to be possible to carry out business which is currently considered to be “execution only” because the
correct analysis of this business under MiFID is that it is business subject to the requirement to carry out initial
“appropriateness” checks. Most “execution only” brokers now consider that their initial account opening
procedures—whether on-line or not—already contain the right sort of checks to ensure the retail client is only
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carrying out the sort of business which it would be appropriate for him to do. If they do not, however, they
will have to modify their account opening procedures accordingly.

59. Animportant constraint for retail business will be the limitations on carrying out derivatives business. In
general most continental European member states are very reluctant to permit retail clients to have access to
derivative products and MiFID does not draw a sophisticated distinction between derivatives products which
are generally regarded as relatively safe and low risk such as eg warrants and those which might be high risk.
Consequently it is likely that it will be more difficult for retail clients to buy and sell derivatives in future except
on an advised basis.

60. MiFID also contains a new distinction between “suitability” and “appropriateness”. Some products and
services can only be provided on the basis that they are “suitable” and, consequently, that the client has been
fully advised with regard to each transaction. Others can be sold in a lighter touch way provided the firm has
carried out an assessment of the appropriateness of the client dealing in the products when beginning the
account opening process. The suitability concept is well understood in the UK and in practice MiFID is
unlikely to make major changes to the approach of either the FSA or the Financial Ombudsman Service
(“FOS”) when assessing how a firm has behaved. There is much more uncertainty about how the
appropriateness concept will work as this is a novel concept in the UK.

Private Banking

61. In some ways this may be the area of banking that will struggle most with MiFID. The reason for this is
that most of the clients with whom private bankers deal are likely to fall into the MiFID retail category and
will have the full range of retail protections applied to them. Traditionally private bankers have dealt with high
net worth individuals and, in the UK at any rate, most of these individuals have neither needed, or wanted,
these full retail protections. Currently the UK rules mostly permit private banks to treat their high net worth
clients as intermediate customers and consequently the full retail regulatory requirements do not apply to
them.

62. As a result, there will be private banks which currently have business models which are not geared up to
follow the processes and documentation requirements required by the regulators for mass retail banking. A
positive is the fact that the FSA is using MiFID implementation as a means of removing from its rulebook
many detailed retail documentation requirements that the UK currently requires but MiFID does not.
However, where MiFID requires certain documents or warnings to be given to retail customers’ private banks
that may not currently be required to give such documents or warnings will find that they will now have to
put in place processes to do this for their clients even if they consider that the client is sufficiently sophisticated
not to need them. This will mean that private banks are likely to have to think very carefully about their current
business models and the best way in which to adjust in order to comply with MiFID while not drowning their
client base in new warnings and documents.

Overall

63. Overall the precise impact on a bank will depend very much on its mix of products and services and the
nature of its client base. It is likely to have the biggest impact on wholesale banks and on private banking.

64. The banks who are likely to be best placed to benefit from MiFID are likely to be found within the group
of the largest wholesale investment and universal banks for two reasons—first, because although they will have
substantial costs they will also be best placed to reap the benefits of greater cross-border competition and
trading and second, because they are amongst the entities who have most closely followed the development
of MiFID and are best prepared to implement quickest.

II. Do you support the Commission’s Code of Conduct on Clearing and Settlement?

65. We agree that this is an appropriate process in meeting the Commission’s Better Regulation Agenda, and
in addressing some key issues in relation to the position of trading, clearing and settlement market
infrastructures (“MIs”), in a flexible, but thorough manner. The BBA supports the process in which it has been
actively participating with the Commission Monitoring Group and with other users through its membership
of the European Banking Federation’s (EBF) User Task Force. This is commenting significantly on the
performance of MIs in meeting the different chapters of the Code. This process has been going reasonably well.
The first chapter of the Code on Price Transparency is nearly closed. This has led to a much greater visibility
and display of price and product tariffs by the MlIs, although some work needs to be completed on a fuller
display of discounts and rebates, as well as enhancing billing reconciliability and comparability.
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66. The BBA, the EBF and others are currently in discussion with the MIs on the next chapter on Access and
Inter-Operability. We have seen a first draft of the MIs’ proposals—a set of principles—designed to govern the
offering and acceptance of access to, and inter-operability between, MIs. Although thisis a good first effort, in
what is a complex and intricate area, it probably falls short of users’ expectations in some respects at this stage,
and requires revision. This chapter is due to be finalised towards the end of this month, and the final chapter
on Accounting Separation and Unbundling is due to be completed by the end of the year. The Commission
will then be submitting a report to Ecofin in the early months of 2008 on the Code’s impact and enforceability.
We sincerely hope that this will give the “thumbs up” to the process. The Commission will then be turning its
attention to the possible extension of the Code to other asset classes (it currently covers only equity securities),
as well as contemplating whether the Code should be extended to other providers of post-trading services, such
as custody banks. The BBA, and the EBF, are opposed to this, given the significant differences between Mls,
which are monopoly service providers, and banks, which are subject to the rigours of severe market
competition in this segment of the value chain.

3 July 2007

Examination of Witness

Witness: Ms ANGELA KN1GHT, CBE, Chief Executive, British Bankers’ Association, examined.

Q115 Chairman: Thank you very much indeed for
coming and for the submission of the written
document beforehand. It is much appreciated. I
understand it might be convenient for you to make
an opening statement for the record and then we will
go into questions and try to conclude at about
five o’clock.

Ms Knight: We have provided written evidence to
this inquiry and thank you for asking us to provide
oral evidence. I would like to pick up a couple of
points, if [ may, in my introductory remarks saying
first of all why the BBA has taken such interest in
this and other European issues. Our association, the
British Bankers’ Association, is the leading UK
banking and financial services trade body and we act
on behalf of our members domestically and on
international issues. We have 219 members and they
are from 60 different countries and collectively
provide the full range of banking and financial
services. That is from the retail, domestic account
right the way through to international, wholesale
banking. As such the whole question of market
access and open markets is of considerable
importance to us and we believe that the single
market will bring benefits, not just to our members
but indeed to Europe as a whole. We participated
in the whole of the single market programme
throughout the Financial Service Action Plan and
indeed the Basle process as well. Overall these will
bring some positive developments and although
there are failures these tend to relate to, for example,
the failure to undertake market studies first, the
failures of the Commission to really understand
what the business is all about and indeed what the
barriers are. Our members are multi-jurisdictional.
Many of them interestingly already have the
majority of their wholesale business operating out
of the UK, out of London in particular, irrespective
of where they are supposed to be quartered. In effect
we are seeing some considerable market shifts
already taking place in advance of the full

implementation of the FSAP measures. Changes are
taking place across Europe. Annually we produce
an abstract of banking statistics. We have not quite
published the ones for 2006 but I have brought the
essence of some useful numbers, I hope, to this
Committee with me. Bank earnings from the exports
of services totalled £10 billion in 2006. That is 21%
higher than 2005. Banks in the UK now hold nearly
23% of all European banking assets. That again is
an increase on last year. The 9% growth in 2006 of
international lending by banks operating in the UK
reflected an increase in their European business.
Thus our involvement as an association with the
European agenda is clearly very important and
undoubtedly those numbers do start to display just
how changes have started to take place, even though
some of those barriers which are still in place across
Europe are yet to be fully addressed.

Q116 Chairman: This Committee is looking
prospectively at what further action is needed,
initiated by the Commission, to perfect the internal
market as it relates for example to financial services.
What we are not doing, because that is the
responsibility of another committee, is to look at the
individual pieces of secondary legislation which will
flow and which will be examined. I wonder if you
could tell the Committee which areas in your
judgment have not been covered by the Financial
Services Directive and need to be looked at carefully
and studied by the Commission in the future?

Ms Knight: 1If we look at the body of legislation
which is on its way through right now, that is very
substantial and it affects more or less everything and
every entity that operates within the financial
services industry. Yes, there are some exceptions but
they are few. The extent of the involvement also
varies depending on the type of business but
nevertheless this is a very substantial body of
legislation. Although in Brussels terminology they
have completed the action plan, in the terminology
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of the countries that are implementing it, we are
only part of the way through. Some of the main
changes do not start to take effect until the end of
this year. Thus it is impossible to say really what it
is the Commission should be doing next in that part
of the financial services market other than ensuring
that once the changes have taken place they look
at them, where any lacunae lie, where any issues of
barriers which can be reasonably addressed lie and
also do some further market studies. The part of the
single market which is yet to be properly looked at is
that which relates to retail, the individual consumer.
That is much harder than in the wholesale side
because you are talking about people, different
languages and them often wanting only to deal with
people that they know in a system that they
understand. In that area do lie some actions and
activities that have not been addressed yet and those
are areas which the Commission needs to start
looking at properly. It has launched now a Green
Paper looking at the retail financial market scene
and also there is some secondary inquiry which is
looking at bank accounts in particular. There is
some work under way but it is really only just at the
start. It is a long way from completion and
inevitably there will be many more gaps, even
though it is a much harder area to address than has
been the case in the broadly speaking wholesale
measures that have been looked at so far.

Q117 Lord Haskel: You spoke about this mass of
legislation which is on its way through. Obviously
it will be up to each of the nation state regulators
to carry this through. There is no actual model on
how these regulators are set up or how they should
act. Are you satisfied that in each of the nation
states the regulators will be able to enforce the
legislation which is coming through?

Ms Knight: 1 do not think I am satisfied at all. 1
think it is the big conundrum right now. The work
of the Commission in this area of equivalent
implementation and equivalent regulation is work
that to date the Commission has not really
addressed or undertaken. If I may mention one
particular directive known as MiFID, the Market
and Financial Instruments Directive, which is the
big framework directive of the current legislative
programme, that is due to be implemented across
Europe in November of this year. At the moment,
the only countries that are likely to be ready are the
UK-—and indeed we will be ready—and Bulgaria.
Ireland will be a little bit late. One of the
Scandinavians might make it and that, broadly
speaking, is it. The rest of the countries are going to
be six months, nine months or maybe even further
behind. Even that ability to implement at the same
time is not there. Secondly, within the various
regulatory structures in the various countries, there

are all sorts of different responsibilities. Some
countries still have regulation more set in statutory
legislation. Others like ourselves have the regulator
set up by statute but then are given devolved powers
to implement and change rules, obviously a much
more flexible process. The calibre of regulators and
the framework in which they operate are also
different. Frankly, these are the sorts of issues that
the Commission ought to have looked at much
earlier rather than setting on the path of change but
we are where we are. My personal view is that before
the Commission starts on any further legislation it
has to get the current situation in a much better
place and it has to look at legislation as being a last
resort rather than a first resort, because the laws of
unintended consequences play very strongly in this
area and costs are very significant indeed. Your
question is entirely right. No, I am not content with
the current process. It has a long way to go.

Q118 Lord St John of Bletso: You mentioned the
Green Paper and the launch of the retail financial
services. In paragraph 22 you make the very strong
point that there is a collection of 27 separate
markets, with particular emphasis on “separate”,
and that banks cannot ignore the commercial
reality. Do you see the likelihood for, for example,
UK players getting more involved in the retail
financial services market in FEurope more by
acquisition or by organic growth? Clearly you say
here that the likelihood of organic growth will be a
lot tougher by acquiring local players.

Ms Kwmight: Absolutely. I think it will be. When you
are discussing with individuals, each individual
wants it in their language, done in their way, under
their rules and with a person next door. It is going
to take a long time before we move from that
particular position. Whilst there undoubtedly will be
some appetite for cross border sales of retail
products where the entity is quartered in one
country and selling to individuals in another
country, we consider that for some considerable
time ahead that will be the minority, not the
majority way, in which individuals get involved in
financial markets. That is why, when looking at a
retail agenda, it has to be based in reality. The first
thing to do is some consumer research. Too often
there is a leap to, “What can we do? Where shall we
do it? There must be this barrier or that barrier.
Let’s create a directive.” It is quite rare that proper
market studies in any form are done first. Before we
move down the path of a retail agenda which goes
from a centralised perspective, that consumer
research has to be done and that is the major point
that the BBA is making in its response on this Green
Paper inquiry by the Commission.
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Q119 Lord Geddes: My question was on exactly the
same subject but I wanted to probe a little further.
You said in your opening remarks vis a vis the retail
side that there was a number of areas that needed
to be explored. Could you expand a bit on that?

Ms Knight: Yes, I can. I will do it, if I may, by three
examples. The first is that we have an increasingly
mobile working population in Europe. Sometimes it
feels that all the young Poles are here in the UK.
That might exaggerate to make a point but anybody
living or working in London knows from daily
experience that there is a mobile, young, working
population of Europe. In the financial services
industry it tends to be somewhat exaggerated in the
sense that there are a lot of international people
operating in financial services. We have young
people in jobs moving across Europe. They will
open a bank account in the country in which they
went to university. They will be taken on by a
company in another country. Their girlfriend is
from a third and they get seconded to work in a
fourth. Does anybody know for certain, apart from
the individual themselves, how easy it is for that
individual to open those various bank accounts
under current anti-money laundering legislation, to
pay bills in one country from money earned in
another? There are some things that can be done
easily; there are some things that cannot. That is the
first area of exploration. What is it that we need to
think about in the financial services industry that
means that that mobile population of Europe, which
will only increase, can get its financial services done
and at a reasonable price. A chunk of legal issues
there will no doubt remain as problems. There will
be tax issues as well but there are other things in
there which we need to think about. That is one
example of areas where “something should be
done”. The second is that the Consumer Credit
Directive has just been more or less agreed. It still
has a stage to go but that is a long time piece of
legislation beloved by the Brussels political classes.
The idea is to make credit more easily accessible
right across Europe. The theory is not a bad idea.
The practice of creating that Directive has been
frankly ghastly and the results are unknown. If I am
a bank and I am going to offer credit to an
individual, I need to know something about that
individual. I need to be able to look at some data
about them and yet at the moment there is little or
no exchange of information about individuals
because the data collection is different across
Europe. It is in different pieces of home grown
legislation. Different things are collected. If we are
going to be serious about trying to open up markets
a bit, we need to go back to some fundamentals and
look to see what could be done there before just
addressing what is believed to be some other
problem. That is another area which I think needs

to be explored within this data area. The third is the
role of the Internet. All of us increasingly use the
Internet for something. Some of us use the Internet
for more things than others. For example, if you
Google financial services, up will come all sorts of
things. On that first page, you will get at least half
a dozen comparison sites. If you go into a
comparison site and you want to compare bank
accounts, insurance, a financial product—say, a
collective investment of some sort—you only have
to put in a little bit of information about yourself
and then come up some further choices of what you
can buy, who you can buy it from and the price at
which you can buy. Put in a bit more information,
refine your choice and you get further options come
up. The ability of the use of the Internet to open up
choice and offerings to individuals, wherever they
are quartered in Europe, is very good. It is not
something for which one legislates. In fact, it might
be that there is some legislation that results in that
choice and that use of the Internet becoming rather
less attractive in some countries than in others. That
is a further area where exploration is required. Let
us just look to see what the true barriers are and
what the true opportunities are and then facilitate
rather than having some centralised view of what a
single market should be and just going for it.

Q120 Lord Geddes: Does not the increasing use of
the Internet, which I fully understand, to an extent
get over the linguistic barrier?

Ms Knight: 1t does but the one thing that you cannot
say when you are negotiating in Brussels is that it
does not matter about the language because
everybody speaks English. In effect, that is precisely
the case. The Internet sites are mostly in English and
they are Internet sites in all their forms. The
predominance is in English. I need to say that they
are also there in many other languages as well but
you are right in the point that you make.

Q121 Lord Lee of Trafford: How helpful are the
commercial developments taking place on the
ground being in helping to create the single market
and overcoming barriers? To an extent my question
is somewhat complementary. I am thinking
obviously of banking mergers, stock exchange
mergers or intended mergers. I am thinking also of
the activities of people like Provident Finance
establishing operations and subsidiaries in Eastern
Europe on the door to door lending and similar and
the overall thrust of this taking place from the
ground in real, commercial terms, as distinct from
the efforts of politicians.

Ms Knight: The nub of the matter is if a commercial
entity sees a commercial opportunity it is going to
take it. Perhaps the two things that these last few
years have done as far as the liberalising of market
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measures is concerned is that they have firstly wised
up different entities in different countries to the
commercial opportunities and, secondly, wised them
up to the commercial threats as well. We can see
steps being taken from a commercial perspective
before the supposed barriers have started to be
removed. In the end it is that commercial thrust
which will bring about the changes because, unless
there is a commercial opportunity, it does not
matter whether there is a barrier or not in front of
you; you are not going to shift from your current
market.

Q122 Lord Lee of Trafford: The commercial will
drive the political agenda in a way?

Ms Knight: Yes. There is sometimes a healthy and
sometimes an unhealthy competition between the
two, dare I say it. There has been competition where
a business is on its way and it says, “Look, there is
this, this and this. Can you do your part of it?” That
is fine. It is when business is on its way and
politicians say, “We do not like you doing that, that
and that.” That is where you get the unhelpful
discussions between the two.

Q123 Baroness Eccles of Moulton: In something
you said earlier there was a suggestion that the
Commission had rather tended to use legislation to
solve some of the problems perhaps a touch
prematurely and that it would have been better if
the ground had been more thoroughly prepared or
maybe that they had been more knowledgeable
about particular problems they were going to hit. I
know it is looking backwards but sometimes that
can inform what to do now. What are the sorts of
things that the Commission might have done in
order to prepare the ground more thoroughly before
legislating?

Ms Knight: It is important to look back. Many other
trade associations and the Commission themselves
are looking back, not to rewrite history but to learn
the lessons of history. The Commission also
sometimes find themselves in the middle between
national politicians saying, “We want this to be
done” and the market saying, “Hang on, we need
to think about it.” What happened in the case of
the Financial Services Action Plan was a political
decision made to bring down once and for all the
barriers across Europe. Clearly this is not going to
happen but it will mean a significant number of
positive steps in providing a single market.
However, given that broad, political thrust, the
Commission not only had to find ways of putting in
place what their political masters had asked for but
do it against a very tight timetable. The whole area
of looking to see how markets operate differently in
different countries—whether they had time to do
that or not I do not know, but even if they had time

to do it they did not think about it then because that
was not the way of doing things. Today, if this
current Commission was given exactly the same
political task to undertake, this current Commission
would say, “Right, we are going to do the market
studies. We will get the consultation process in
place. We will notify the relevant trade associations,
bodies and groupings. We will have our
communication lines tied up with the relevant
powers, national assemblies and so forth and, when
we know what we are doing, we will move forward
with codes of practice. We will look at competition
policy. We will look at commercial realities and only
then will we get to Directives.” That is the lesson
learned from this current wave of legislation. I
sincerely hope that those learned lessons will
become law within the Commission and not just get
pushed to one side when we have a Commission
change, as we will at some point.

Q124 Baroness Eccles of Moulton: When you say
that the current Commission perhaps ought to have
been a bit more thoughtful and prepared the ground
a bit more, what length of time has elapsed since the
previous Commission rushed into it without doing
the things you have just described?

Ms Kmight: The current programme by and large got
itself under way in about 1998. We have been
drawing teeth for a very long period of time over
this. It started to bear fruit into legislative proposals
in 2000/01 but such things as the arrangements
which bring together regulators, members of the
Lamfalussy process, the Committee of European
Securities Regulators and so on all had to be created
at the same time. To give them their due—and I do
sincerely want to do so—the Commission learned as
it went along and learned quickly, particularly
about consultation because consultation is truly
about asking the industry, getting the industry’s
response, having a consideration and making some
changes accordingly; and, if you do not make
changes, explaining why not. Prior to that it was
mostly information dissemination: here is the com
doc. Whatever you say we are going to do it
anyway. They have shifted substantially. However,
the whole of the promotional regime within the
Commission is still based upon he or she who
manages to create a directive and get it through.
That gives them the next step up the ladder and can
also be quite good as far as the pocket is concerned.
Until we get a change which says it is also about
promotion, being a good implementer,
understanding the market, getting equivalence
across Europe, all that will happen is that we will
slip from knowing that the best way is to find out
first and do later back into the directive making
machinery. That is why 1 say the -current
Commission has learned well and I just hope that
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what they have learned continues and becomes
standard, good Commission practice.

Q125 Baroness Eccles of Moulton: One could say
that the comments on the previous Commission that
started it off in 1998 are partly informed with the
benefit of hindsight and that lessons have been
learned during the process. Your message is: let us
hope that those lessons are adhered to and various
matters are put right so that it does not slip back?
Ms Knight: Yes. Lessons have been learned by the
industry as well, wherever it is quartered. If
somebody says, “Come on now folks, let’s create a
single market”, there are times when industry has to
say, “Hang on. Let’s think this through”. The
industry did not all jump on the podium at the same
time and say, “This is a good thing” without
thinking it through. The industry must learn across
Europe. Most European countries have not had a
history of the kind of trade association that operates
here in the UK, one that is staffed, that looks at
technicalities without fear and will take up matters
privately and publicly with the lords and masters.
This type of trade association which we have here
has started to develop in different ways and different
cultures in the different European countries and that
is all to the good because that means that there is
a conduit through which the Commission can ask
questions, often technical questions, and can get
answers.

Q126 Baroness Eccles of Moulton: That rather
implies that a central Commission regulator would
not perhaps be the answer.

Ms Knight: 1 do not think many people would put
their hand up for a central regulator. Even if one
puts to one side legal differences, cultural
differences, the fact that some business operates in
some countries and some does not operate in others,
you would never get the flexibility that is required
for the open, vibrant market that we all want. As
far as we are concerned here in the UK, we would
see our business move elsewhere.

Q127 Lord Dykes: Is there some hope that
realistically the European trade association
formation that you mentioned could also be a
catalyst to this process? Obviously there are huge
variations in the examples, depending on the
particular sectors, but all too often presumably they
have just been representatives of the national
federations in each country coming together and
being a sort of co-federal occasional meeting, rather
than having collective teeth. Do you think that is
developing now?

Ms Knight: In some respects I am the wrong person
to ask because I am new on the banking scene and
so new to the European Banking Federation. In my

previous role I created a grouping of securities and
trade associations across Europe. If 1 give my
answer in a slightly more general way than would
otherwise be the case, these pan-European
groupings can work well as long as they concentrate
on the things in which they have common
agreement. Inevitably, not only are their members
sometimes in competition; in fact, you can have a
firm that is a member of a trade association in one
country and a similar trade association in another
country saying different things because it is a
competitive business that they operate in. One has
to recognise that there will be competitive issues and
you cannot go there; that there will be legal issues
and you cannot go there. There will be some cultural
issues. We buy things in one way in one country and
not in another and you are never going to come to
an agreement. Having said that, on the plus side of
the line there are some areas in which these pan-
European trade associations can be a serious force
for providing good, competent, high quality
decision making and information. To my mind, the
way that the one I am now associated with, the
European Banking Federation, needs to think about
it is not trying to come up with something which 27
nations agree with on everything but to come up
with something that 27 nations agree with in key,
important areas where there is a true agreement.

Q128 Lord Dykes: Can I pursue that particular
area as a putative example? The Commission
decreed that from 1 January the banking
transactions between countries would be in the
single market context rather than foreign
transactions from one country to another.
Obviously one does not think so much of the need
to look after the large corporations and even smaller
companies because they often have the personnel
and the means to do it and their advisers as well. If
you think of individual, personal customers of
banks, there was a lot of publicity in the British
press recently about excessive charges for domestic
customers in Britain. Presumably there is even more
likelihood that there will be excessive charges,
whatever that word means. You mentioned the
increasingly mobile EU population, Polish people
coming here and all the other examples. It is getting
very mobile now, faster than America, and there will
be excess charges levied. Do you think that is now
getting better with the pressures, with the banks
taking the lead in creating a genuine single market,
or is it very slow?

Ms Knight: The great problem in this whole area is
that you as an individual customer are not sure what
it is that you are going to be comparing or how to
look at like for like. The reason is that the
information is not necessarily readily available
elsewhere. We are used to operating in an
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environment which is not only transparent but
pretty comprehensible as well. Getting information
is one thing. Quite another is giving information in
an understandable manner.

Q129 Lord Dykes: The press did not say that in
Britain recently about domestic accounts.

Ms Knight: 1 will come to that point in a moment,
if I may. The question that needs to be addressed
right across Europe is one of transparency in a
format that can be easily comprehended, where
costs and services are available for you, the
customer, to choose or not to choose. If I come to
some of the specifics, we recently had a report
undertaken by Oxera that compared personal
banking in the UK with 14 or 15 other jurisdictions.
A number of those jurisdictions were European but
not all of them because there are North America,
Australia and one or two others. The intention was
to look at the overall costs and experience for the
individual in four standard categories taken from
our Office of National Statistics and to see what
happened, how did the individual get on in terms
of finding information, charges that they paid, the
overall experience. Interestingly, one of the
European countries—I had better not mention it—
had to be dropped out of that research. It was a very
major European country. It had to be dropped
because the researchers simply could not get the
information. In the other countries—again, I stick
with Europe—it was possible to get relevant
information but you could not get, for example,
unbundled accounts in most. You found yourself
with charges regardless of how much you had in
your bank and your banking experience. You also
found, especially with credit cards, that the point at
which you had to pay interest or settle kicked in
much earlier than it does in the UK. The UK did
not come top at everything but put all together it
came out top in all categories, in things like with
elderly people. The overall charges to them and the
typical way in which they would operate bank
borrowings and so forth over the course of the year
was something like 70% cheaper in the UK than
elsewhere. This does not say the UK is perfect. We
are not perfect. I do not pretend we are perfect, but
some of the things that we do here in terms of
transparency, in terms of unbundling, in terms of
trying to make it easy for people to have choice,
need to be reflected elsewhere if we are truly going
to be able to help the consumers of Europe have the
choice that they want, especially when they are part
of a mobile population.

Q130 Lord St John of Bletso: You have touched on
transparency. I am more interested in
accountability. You mentioned earlier on the role of
the Commission in terms of the efficacy of enforcing

single market legislation. In your paper you say that
the Commission can take action through
infringement procedure against Member States and
of course, when it comes down to anti-trust,
curtailing cartels and deterring abuses of dominant
positions, the Commission has been very effective
here and it can impose fines. Does the BBA have
any statistics as to how many times the Commission
has been successful in enforcing fines against
Member States or how many cases there have been
where they have imposed fines against companies?
Ms Knight: 1 do not know the answer to the
question. One of my experts sitting behind might
know. Whilst I do not have a number for you here,
I can certainly get hold of what information we have
internally and let you have it. That will give at least
some statistics in answer to your question. There is
a general point here. How truly successful can the
Commission be in bringing about equivalent
information implementation? What can it do about
infringements? It seems to me that they have a
limited ability. After all, if you have a country that
is seriously infringing, you cannot cut it off at the
bottom and throw it out into the Mediterranean and
sink it. You are pretty stuck with what you can do.
If you go to any of the tables that the Commission
publishes from time to time, you always find buckets
and buckets of lists of things that have not been
implemented in various countries or are late or
whatever. In any event, the infringement process is
a long one. There is only a limited amount that they
can do. If, however, they perhaps got on with the
job of trying to get things right before they went
wrong, we would be in a much more profitable
place. The Commission have historically said that
until they see that there has been an infringement in
practice and it has been reported to them they
cannot do anything about the infringement. I think
the industry does not really take that as the only
answer. Now that we have some of these
mechanisms that have been created through the
Lamfalussy Process, we do think there is a quick
and easy way in which the Commission could take
early action. The trade associations and their
members know when something has not been done
in one country when it has in another because they
are trading in both countries. You can report that
through either to your trade association that goes
on to one of these Lamfalussy committees and up
directly to the Commission or whatever. That way
we can get things fixed at an early stage. We believe
that that is a much better process than waiting for
the full infringement activity. We also believe that
the competition authorities have a strong role to
play. Sometimes barriers are left in place in order to
protect your home state industry. That is a
competition issue. Whilst competition issues can be
quite difficult to address from the FEuropean
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perspective because they get immensely political,
nevertheless they need to be addressed. Otherwise,
we are doing a lot of expensive changes for not
enough beneficial end result.

Q131 Lord Haskel: You said that the Commission
could get more effective implementation by working
with trade associations and the competition

authorities. Do you think the Commission just
needs more powers?

Ms Knight: 1 think the Commission has enough
powers. It needs to find ways of using them more
effectively.

Chairman: That is a very concise, elegant answer.
Thank you very much indeed. Do have a look at the
draft record and if there are further comments that
you would like to help us with or further
submissions, we would welcome them. Thank you.

Examination of Witness

Witness: MR SiMON GRossMAN, Head of Government Policy and Mobile Regulation, Orange PCS Limited,
examined.

Q132 Chairman: Mr Grossman, thank you very
much indeed for coming. For the record, would you
give your name and your responsibilities at Orange?
Mr Grossman: My name is Simon Grossman. I am
Head of Government Policy and Mobile Regulation
at Orange.

Q133 Chairman: 1 understand you would like to
make a brief opening statement?

Mr Grossman: 1 have some brief opening remarks
that might be of assistance. I am Head of
Government Policy and Mobile Regulation for
Orange in the UK. Orange UK is part of the wider
Orange Group that is owned entirely by the France
Telecom Group, one of the world’s leading telecoms
operators. It operates in all five continents and has
over 150 million customers. It provides mobile, fixed
telephony and broadband services. 1 should stress
that because my responsibilities are for the mobile
business in the UK, although I can try to assist the
Committee with a flavour of our international views
and our views on fixed issues, my primary
responsibilities and expertise are in relation to
mobile issues in the UK. Orange is of course
supportive of the single market. We want to stress
that it is competition that really makes the
difference. It is competition that counts. Although
the single market is obviously designed to assist that
process, it is not something that of itself would assist
either Orange or, we believe, our customers. The
mobile sector is perhaps slightly different to some
of the other sectors that you have been considering.
Mobile has been competitive since its inception.
There is no concept of incumbents within the mobile
sector, as there was obviously in fixed telephony,
and presumably in some other industries that you
may look at. In a sense we were already competitive
before we existed. Liberalisation in the telecoms
market is very important but it is more for the fixed
sector than the mobile sector. A key point that I
want to conclude my opening remarks with is that,
although the single market is important and critical

in creating a competitive climate, what is perhaps
even more important is the way that the rules are
implemented. It is the quality of the regulator as
much as anything that determines the outcome for
Orange and our customers. One can have the best
framework in place but if those who implement it
and those who are responsible for enforcing it do
not do so in a correct, thorough and well analysed
way, perhaps we will not receive the best outcomes.

Q134 Chairman: Following your comments that it
is the fixed telecommunication market that is
probably more appropriate for the Commission to
address in terms of improving the single market,
which  particular  facets of  the  fixed
telecommunications market do you think we should
be looking at?

Mr Grossman: It is obviously long recognised that,
within the UK, BT is dominant. I should say, sitting
here on behalf of Orange and France Telecom,
France Telecom is in a similar position in France.
That of itself places me in a slightly difficult
situation because of the market in the UK. We are
a new entrant operator. Orange in the UK provides
broadband services and fixed telephony based on
those broadband services. Those services are
necessarily dependent upon access provided by BT.
In France, France Telecom is the incumbent and it
is in the same situation as BT. It is important from
the UK perspective to focus on opening up BT to
competitors. The Committee may be aware of the
process of functional separation which took place in
the UK whereby BT has been split into the
Openreach and BT Wholesale divisions. That was
done to try and allow competitors to have equal
footing with BT. It is required to offer its
competitors the same access as it offers to the other
part of itself. Broadband is the area that has been
most contentious. The UK was somewhat behind
other countries, particularly France, in terms of
rolling out broadband, in terms of competitors
becoming involved in that market. That is
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something that Ofcom has now addressed but
perhaps addressed a little later than it might have
done, certainly a little later than was the case in
France.

Q135 Baroness Eccles of Moulton: In the good old
days before there was electronic communication and
incumbents like French Telecom and BT, where so
much of the telecommunications were hard wired,
presumably then it was much easier to maintain a
monopoly. Nowadays when so much can bypass
hard wiring except for the last few inches into the
home, it must be much harder for the original
monopolies to hang on to their powers and
therefore is there not a tendency for the whole fixed
telecommunications or electronic communications
to be much more competitive?

Mr Grossman: That is true apart from the point that
you identified, known as the last mile. That is what
makes the real difference. The copper line from the
exchange to the home is what BT controls. It is BT
and BT alone that goes into every home in the UK.
The cable networks cover a reasonable number of
homes but not 100%. Although one may wish to
have very high speed fibre networks rolled out to all
homes, the investment required would be enormous.
At the moment, BT’s position is very strong because
it keeps that last mile. Therefore, if you want to
provide something to a customer in their own home,
you have to do so via the access that BT provides.
You are absolutely right. With the core network,
what sits in the centre and links everything together,
makes it much easier to create a competitive state
of affairs because there is less required.

Q136 Baroness Eccles of Moulton: Fibre is still just
a modern substitute for copper, is it not? It just
happens to work a great deal faster?

Mr Grossman: Yes.

Q137 Baroness Eccles of Moulton: You are still
dependent on the owner of that bit of fibre,
presumably?

Mr Grossman: Yes.

Q138 Baroness Eccles of Moulton: Whereas if you
are up in the air, depending on air waves, it is quite
different, is it not?

Mr Grossman: That is true. Obviously use of the air
waves 1s dependent upon spectrum and that is
licensed. One needs to have the right to use that
spectrum. Potentially, it is easy to be competitive in
that environment because the spectrum can be
bought, sold and traded; whereas fibre or anything
into the home is there and exists. Wireless
technologies certainly provide a greater means of
encouraging competition and that is taking place
but one should never underestimate the importance

of that last mile into the home which at the moment
is in the hands of BT.

(The Committee suspended from 5.08pm to 5.20pm
for a division in the House)

Q139 Lord St John of Bletso: The new regulatory
framework has identified a number of areas of
reform that the Commission has recommended. Do
you think that these areas of reform are the right
areas of reform and can you comment on additional
areas of reform that you think Orange would like
to see?

Mr Grossman: 1 have taken the opportunity to have
a quick flick through some of the wide range of
recommendations and proposals which the
European Commission made. I am happy to touch
on some in a little more detail. Some of them we
would enthusiastically support. Whilst others we
would have slight concerns that they have gone a
little too far and they risk over-regulating. The key
point is that from Orange’s perspective a lot of these
proposals and issues somewhat pass by the wayside
when we are developing real services and real
products for real people. A lot of these are things
that we would have to cope with and do. There are
proposals about appeals mechanisms, the review
process and how that would work. There are
proposals about the security process and service
technology neutrality principles. These are broadly
things that we would support, certainly in relation
to spectrum and technology neutrality. There are
some detailed concerns that we have but those in
Orange who are actually responsible for doing
things, as opposed to people like me who are
responsible for responding to regulatory proposals,
are relatively unaffected by what the European
Commission might propose. What really affects our
ability to deliver services to consumers is the
amount of cash that we have, the bottom line. That
is to a large extent affected by regulation. The key
areas of regulation imposed on us at the moment
with which you may be familiar are regulation of
call termination and roaming charges. These are
taking hundreds of millions of pounds from our
bottom line. That means that, in simple terms, we
have fewer people and resources to be able to
implement and deliver real services to real
consumers. It would be wrong of me to say that any
specific proposal that the Commission has identified
is going to stop us or curtail our ability to offer a
particular service, because I am pleased to say that
regulation does not go quite that deep. But the
broad effect of the major forms of regulation such
as roaming and call termination does have an effect
in that it takes hundreds of millions of pounds away.
That means redundancies, restructuring and
reorganisation. That means that services which
would have been delivered will either be delivered
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later or not at all because we simply do not have the
money and people.

Q140 Lord St John of Bletso: Can you be a little
more specific about the services that the consumer
would not be getting as a result of roaming charges,
for example? It is inevitable that roaming charges
would have to come down. Are you saying that you
think that the telecommunications sector and self-
regulation are the way ahead and the Commission
should not get as involved as it has so far in bringing
more protection for consumers?

Mr Grossman: In a sense, [ would say that, wouldn’t
I, but I understand the realities and political
imperatives that regulation of certain markets is
going to happen and regulators will feel that is the
right and correct approach. The Committee may be
aware that Orange and other mobile operators had
particular concerns about the roaming regulation,
the manner in which that was done, in the sense that
the regulator was taken largely out of the process
and it was very much a political negotiation which
led to a certain price point being chosen. I cannot
give you particular examples of services that are not
going to be delivered, because they are not going to
be delivered, so in one sense they do not exist. But
perhaps I could indicate that Orange, for example,
made a 15% headcount reduction last year, so there
are several hundred people who would be working
for Orange were it not for that reduction. That
reduction has been brought about, I would not say
entirely as a matter of regulation, but partly as a
matter of regulation because of the fact that we are
several hundred million pounds short of where we
would otherwise have been. I should also say, partly
as a matter of market forces and competition, as the
mobile market in the UK is intensely competitive.
It is not just Orange; all mobile operators are in a
similar situation. It is an intense market combined
with regulation that does affect the bottom line and,
therefore, we simply have less people working for
Orange and working under much more stringent
conditions.

Q141 Lord Haskel: 1 wonder if you could come
back to the matter of the operation of the Single
Market. You told us that you were a supporter of
the Single Market and that you felt that competition
did a lot to keep prices down, you felt that
liberalisation would help the Single Market operate
better and you told us that part of that liberalisation
would be the break-up of British Telecom and
France Telecom. Could I ask you, do you think that
the Commission has got the ability to carry that
through? Why has that not been carried through, is
it the local regulators that have fallen down on the
job or is it the Commission that has fallen down on
the job? Is it that this is going to happen anyway

and it is just a matter of time? Why do you think
this has not happened? Where does the weakness lie?
Mr Grossman: Do you mean specifically the break-
up of British Telecom or France Telecom?

Q142 Lord Haskel: You said that you felt the
market would be liberalised if British Telecom and
France Telecom were broken up.

Mr Grossman: In a sense the market was partially
liberalised when we moved from a situation of a
single incumbent, to one where new entrants and
new operators are able to enter, and obviously that
process was begun in the UK in 1984 by the
Telecoms Act. British Telecom in the UK is not
broken up but it is separated. That was a decision
which Ofcom took following a period of
consultation. It had the ability to break it up
completely. It certainly did not lack the powers, but
I am probably correct in saying that no-one, even
in the industry, was proposing that. I think it was
thought to be such a significant step that it would
take up the regulator’s mind and resources for a
period of months, if not years. Therefore, there
would not be any short-term, or arguably even
medium-term, benefit to BT’s competitors because
it would be such a significant upheaval that any
benefits would be too far down the line. They took
the compromise proposal, which was what they
termed functional separation, separating the
wholesale, retail and Openreach divisions, and
ensuring that Openreach offered access to BT on the
same basis that it offered it to its retail competitors.
That was seen to be a good compromise and the
means by which you could open up the market and
you could allow the competitors of BT retail to
compete on equal terms. France Telecom, you will
appreciate, does not believe that functional
separation in France is required. It believes that the
UK situation was bought about by the fact that
Ofcom was slow to act against British Telecom,
particularly in respect of local loop unbundling. As
I mentioned earlier, local loop unbundling was far
more advanced in France than it was in the UK.
Ofcom was under significant pressure in the UK to
do more, to get broadband rolled out to more
consumers, and it was seen that functional
separation was a way of doing that. Yes, it was far
broader than that but to some extent that was seen
to be the kick-start because BT had been, shall we
say, in the view of some of its competitors, a little
slow in responding to the request to open up its
network and in particular its telephone exchanges.

Q143 Lord Haskel: So you think that the
Commission has done its job, it is a matter for the
regulators of the nation states?
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Mr Grossman: Yes. I certainly do not think that the
Commission is lacking in powers. I think one of the
things that is very important, and of which you will
be aware, is that the Commission has made
proposals and raised the possibility of creating a
single European regulator. I do not believe anyone
other than the Commission supports the concept
because it sounds good in theory but in practice a
regulator needs to understand its own national
market. The market in the UK is so different from
the markets in Spain, France and Germany, so to
have a single regulator which attempted to do
everything would not seem to add anything to the
process and arguably would take something away.
We feel that it is best done by local regulators. Of
course, regulators are as different as anything else
and in the UK we think we have got a pretty good
one. Ofcom is generally well respected throughout
Europe and probably grudgingly by most of the
industry. It conducts generally fair analysis and,
although one might not support all of its eventual
decisions and outcomes, I do not think that
generally speaking we would object to the manner
and thoroughness of its analysis. Unfortunately, the
same cannot necessarily be said of our sister
companies in some other European countries. They
do not feel that their regulators take quite the same
detailed and thorough approach that Ofcom does.
In a sense, if one was to have a broader pan-
European approach in some countries we think we
would benefit because the European regulator
would be better and more thorough than the
existing local regulator. But in other countries like
the UK we think we would suffer because we think
we have got a regulator that fully understands the
market and is likely to give the most appropriate
outcome, if not the best from the industry’s
perspective.

Q144 Lord Haskel: Do you think that the
Commission should be beefing up the regulators
who are not doing their jobs?

Mr Grossman: Well, 1 hesitate to comment because
my knowledge of other European regulators
probably is not good enough to give too much
detail. I would not want to mislead the Committee.
Certainly from what I understand from colleagues
in other member countries, they do not feel that
their regulators are sufficiently thorough. They do
not feel that their analysis and understanding of
their markets is sufficiently deep. Whether or not the
Commission has the power to do anything about
that, to some extent it has to accept the regulators
that it has. It can decide whether or not to give them
more powers but it is very difficult for them to say,
“I am sorry, you are not up to the job. You are not
conducting a detailed and thorough enough
analysis. You are not understanding your markets

well enough”. To be fair, a lot of them look to
Ofcom for that type of expertise and knowledge, so
Ofcom stands above as an expert that others can
look to follow.

Q145 Lord Geddes: 1 have two questions which to
an extent are linked. The first is perhaps the more
factual one. You have spoken much about France
Telecom and British Telecom having a monopoly
position on what I would call the fixed line. What
is the situation in the other 25 Member States, how
does that vary?

Mr Grossman: 1 should say not quite a monopoly
either in the UK or in France.

Q146 Lord Geddes: All right, a quasi-monopoly.
Mr Grossman: 1 am afraid I am hesitant to answer
the question, not wanting to mislead the Committee.
Orange is a strong and powerful force in both the
UK and France. That is where my primary
knowledge lies. I would not want to give any
information about other countries because I do not
feel sufficiently knowledgeable to do so.

Q147 Lord Geddes: 1Let me move on to the second
one then. Presently, with the new regulatory
framework there is quite a lot of discretion still for
Member States regarding implementation. Do you
think that is a good thing or do you think that there
should be less discretion and, therefore, greater
harmonisation?

Mr Grossman: Well, this is a difficult question that
we wrestled with for reasons I have just been
speaking about in the sense that in some countries
we believe that, yes, a greater level of harmonisation
would benefit.

Q148 Lord Geddes: Sorry, your previous reply was
with regard to the regulators.
Mr Grossman: Yes.

Q149 Lord Geddes: 1 am talking about the actual
implementation of the framework.

Mr Grossman: The manner in which certain markets
are reviewed or—

Q150 Lord Geddes: The manner in which the new
regulatory framework is actually working and is put
into place. Is it operating?

Mr Grossman: Largely, certainly in my view, it goes
to the same point in the sense that we have the five
Directives and obviously they are in force. It is a
question then of how individual regulators
implement those Directives, whether or not they
follow the Universal Service Directive or the Access
Directive. We have the rules, we are happy with the
rules, we believe the rules are appropriate and to
some extent necessary. However, from a broader
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perspective we are concerned that not all of the
Member States, by which we mean the regulators
within the Member States, are properly
implementing them. Obviously it is a matter for the
Commission whether or not it wants to take action,
and I know in some cases it has done so, but from
Orange’s perspective we are broadly satisfied.

Q151 Lord Whitty: 1 am interested, if you like, in
the strategy of the approach here. You have talked
largely about liberalising national markets, which
we are told the framework can do to some extent
but, nevertheless, you are breaking down
monopolies and ensuring that all companies can
operate within national markets but, from the
consumer’s point of view, what the consumer wants
to know is, “If I go into a shop and buy an Orange
telephone in Victoria Street, am I offered the same
range of terms and prices that I would be if I walked
into a similar shop in downtown Athens or
Bucharest or wherever?” In this market, which after
all has only existed for a few years, the technology
has only existed for a few years, it is very odd that
you would get a different range of options in each
of those markets. [ am not entirely sure whether this
is the regulator’s fault or whether it is the companies
adjusting to what they think is the preference of the
consumers within those individual national markets.
Mr Grossman: Do you mean a variety of products
and prices?

Q152 Lord Whitty: Leaving aside the competition,
for your company the range of ways in which you
can pay for the telephone, the balance between
buying a set, and you probably have, I do not know,
ten different options if you go into a London shop
and in some of these other markets you would not
have anything like ten different options but it is the
same company.

Mr Grossman: There is a minimum set of terms and
consumer protection rules, so in the UK they are
contained within the general conditions of
entitlement. So there are 22 general conditions
which broadly set out some basic levels of consumer
protection. There are requirements relating to
number portability, that it must be made available;
requirements for services to disabled people;
requirements for directory inquiries; a variety of, if
you like, basic consumer expectations and those will
apply, assuming that they have been implemented,
throughout the EU. We would be concerned if
regulation went any further, certainly in relation to
prices. We do not think that the price that is charged
in the UK should necessarily be the same as it is in
Spain or in Germany. Prices should be a matter of
competition. Prices tend to be very good in the UK
because competition is so intense, but if one were
to have price regulation that said “This particular

mobile phone, this particular service, needs to be
offered at a single rate”, we would certainly feel that
was over-regulation. In terms of handsets and
products, the type of handset that you can buy and
what you can do with it, again we think that should
be a matter of freedom for individual countries and,
in a sense, it is a matter of individual cultural
differences. For example, some cultures will prefer
a contract type of handset, paying per month and
others will prefer pre-pay, pay-as-you-go; that does
differ. Orange is not, if you like, so centralist that
we have a single policy that says, “This type of
handset must be made available at this price offering
this type of service”. Even within our own group we
have the ability to differentiate, to understand the
market, to react to competitors, to offer what we
believe is the best product within that market. That
varies from Orange in the UK to France, to Spain,
to Portugal. We certainly do not think that the
regulator should get involved in that level of detail.

Q153 Lord Whitty: If there is a genuine Single
Market, and I am not talking about price in
absolute numbers, I am just talking about the range
of options that you would have available to you,
obviously the actual way the market works out is
some people would prefer a more contract-based
arrangement and others pay-as-you-go or whatever,
should not the market end up by offering a similar
range of methods of payment in each part of Europe
rather than a limited range in some countries and a
pretty wide range in this country and in Germany?
Mr Grossman: As 1 say, I think that is a matter of
competition. If in a particular country that had a
more limited range there was seen to be a
competitive advantage to offering a wide range or a
different type of product or service then we think
that would happen. In the UK people tend to care
most about price and handset. That tends to be
what determines their buying decision, so it is very
likely that the operator who offers the widest range
of handsets and has them on the market soonest
tends to benefit. One of the issues that Orange has
had in the past is that we have got handsets a little
more slowly to the market than some of our
competitors, so in a sense we lose customers because
they do not really care whether they are on Orange
or one of the competitor networks. They simply
want this particular handset as soon as possible, so
that is something that in response to competition we
have had to change. We have had to get faster and
we have had to get those handsets to the market
more quickly. There is no reason why that form of
competition would not take place in all markets. In
others, perhaps less developed markets in Eastern
Europe, they might be slightly less concerned about
the latest shiny handset but more concerned simply
about price. The same goes for services in certain
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markets. One might be more concerned about
getting Internet access or email access; in others it
is simply a matter of coverage, “All I want is my
mobile phone to work in the most rural parts”. So
in that country we are going to invest in rolling out
the network, building more masts. We are going to
invest less in Internet and email services because
that is not what a particular Eastern European
country may desire. There needs to be an element
of freedom and not over-regulation which we do not
feel would be in the consumer’s interest.

Q154 Baroness Eccles of Moulton: Can 1 just return
for a minute to unbundling and the comparison
between BT and Ofcom and France Telecom. I
think you said that when Ofcom caused BT to be
separated into retail and wholesale it was not
necessary for France Telecom to do the same thing
because they were already a step ahead of BT, or is
that not quite what you said?

Mr Grossman: In relation to broadband and
unbundling of the local loop, yes. I do not know
whether the Committee is familiar with the process.
This involves a competitor physically placing their
equipment into the exchange of British Telecom or
France Telecom and by doing so they take control
over that copper line that we were discussing earlier.
In the UK there were difficulties for competitors to
get access to BT’s exchanges. In some senses these
were very practical difficulties, it was simply taking
too long and the processes were not in place. In
France it was easier; it was quicker. At a certain
point in time, say a couple of years ago, there were
far more local loops unbundled than in the UK.
Broadband was more widely available; it was
available from a larger number of operators because
local loop unbundling was significantly further
progressed.

Q155 Baroness Eccles of Moulton: So although we
had, as it were, unbundled by separating the retail
and the wholesale, that did not assist the rapid
broadband introduction?

Mr  Grossman: That came subsequently. The
functional separation—again, forgive me, I cannot
remember the dates precisely—took place about two
years ago and it was in the period leading up to the
functional separation that there were real concerns
in the UK about the speed of broadband roll-out
and the lack of competition in that market.

Q156 Baroness Eccles of Moulton: But France
Telecom is not functionally unbundled.
Mr Grossman: No.

Q157 Baroness Eccles of Moulton: Yet they found
there it was much easier to introduce broadband.

Mr Grossman: Yes, because they obviously took a
more enlightened approach. They did not make it
as difficult for competitors, arguably, as BT had
done and that is something that the entire
broadband industry in the UK for a period was up
in arms about. They simply could not get into BT’s
local exchanges. They could not break through that
barrier and they were crying out to Ofcom to take
action. In France the issue never arose because
France Telecom was more open, their local lines
were unbundled so the regulatory pressure did not
arise.

Q158 Baroness Eccles of Moulton: Was it not just
a question of capacity? We have been told that we
could not have broadband because there simply was
not the capacity and they did not have whatever it
was they needed in the local exchanges in order to
introduce broadband. That was the a function of the
inheritance whereas presumably in France they were
much better equipped so they could introduce
broadband.

Mr Grossman: It depends what you mean by
capacity.

Q159 Baroness Eccles of Moulton: Maybe 1 am
getting into deep water here in trying to talk about
technical things that I do not fully understand.
Mr Grossman: In terms of network capacity there
should not be a reason why you cannot unbundle a
local loop; why a competitor cannot come into a BT
exchange, install his equipment and effectively take
over that line.

Q160 Baroness Eccles of Moulton: This is not at all
what we were told at the time.

Mr Grossman: 1 believe there are issues sometimes
in terms of physical space and capacity. In some BT
exchanges there have been issues that there simply
has not been—

Q161 Baroness Eccles of Moulton: They could not
fit the box in?

My Grossman: Yes, there has not been the room to
install the equipment. Again, I am no expert on BT
exchanges so I would not like to comment further
but I believe that of itself in some instances has been
an issue.

Q162 Lord St John of Bletso: 1 think what Lady
Eccles is referring to is the extent of dispersible
bandwidth, the limited amount that is available, and
there has not been the extent of dispersible
bandwidth for some of the additional services
necessarily needed for that extent of broadband.

Mr Grossman: It is hard to know exactly where the
issue came up. All telecom networks are to some
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extent constrained by capacity and data speeds are
determined by capacity and links to the exchange.
If the Committee has previously taken evidence that
there were issues on capacity in respect of the fact
that it prevented roll-out of broadband, I would not
immediately know, other than from a space
perspective, where those concerns arose. There may
be issues sometimes with whether or not one gets
the sufficient speed because the network is
overloaded. But I do not think getting to first base,
ie you cannot unbundle this loop because there is

not the capacity to do so, should be a difficultly. I
do not follow that argument myself.

Chairman: Thank you very much indeed, you have
been very patient with us. It would help the
Committee if, having studied the record, you felt
that it would be helpful to us to submit a very brief
description of comparison between France Telecom
and British Telecom in terms of the functional
separation of wholesale and retail. I think it would
be helpful to us when we come to write our report.
Thank you very much.
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Memorandum by Centrica

A. THE CURRENT STATE OF THE SINGLE MARKET

Note: Centrica has answered the questions most relevant to it from the perspective of an energy company
operating in the UK and continental Europe.

Are there significant barriers to firms seeking to offer their goods or services, or to consumers accessing these goods or
services, in other Member States of the European Union? If so, what are the most important of those barriers? What
measures are needed to overcome those barriers?

Centrica agrees with the Commission energy sector inquiry in January 2007 which confirmed serious
competition problems in continental Europe. The final report concludes that consumers and businesses are
losing out because of inefficient and expensive gas and electricity markets. Particular problems include high
levels of market concentration; vertical integration of supply, generation and infrastructure leading to a lack
of equal access to, and insufficient investment in infrastructure; and, possible collusion between incumbent
operators to share markets. To tackle these problems, the Commission noted that it will pursue follow up
action in individual cases under the competition rules (anti-trust, merger control and state aids) and act to
improve the regulatory framework for energy liberalisation. The Commission has already conducted raids on
the premises of a number of companies and more recently has commenced formal investigations in a number
of instances.

The market in the UK is fiercely competitive, evidenced by the recent round of price reductions for domestic
customers. However, a report by Global Insight estimated that in 2006 importing European oil-linked gas cost
UK consumers over £10 billion.

Do you consider further legislative measures by the Commission to be necessary for the completion of the single market?
If so, what measures would you consider appropriate?

Our response to energy sector specific questions in Section B of this evidence highlights the range of measures
necessary for the completion of the single market. These consist of a Third Energy Package and in the interim,
in light of the time that it will require for this package to be implemented, a binding regulation on legal and
functional unbundling.

Are the current provisions for monitoring market functioning and performance effective? What evidence is there that
Member States are honouring their obligations equally?

The Commission repeatedly points to the need for the second electricity and gas Directives to be implemented,
not just in their letter but also in their spirit. The Commission has initiated proceedings against many Member
States for non-compliance with those directives. However, Commission investigations are time consuming and
constrained by resources.

The UK is generally compliant in this area, but in other Member States, regulators are also often resource-
constrained, and may lack the necessary independence or powers to act. Greater market transparency would
make the process of monitoring market functioning easier, as well as helping market access itself.
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Is there a need for greater co-operation between National Regulatory Authorities?

Because of the importance of cross-border energy flows and the significant levels of congestion at borders, it
is essential to improve cooperation between National Regulatory Authorities. This has been recognised by
ERGEG (the group of European energy regulators) and could be further strengthened by a harmonisation of
regulators’ legal powers/duties within a “third package” of EU legislative measures, as well as by explicit
provision for cross-border intervention under what has come to be known as “ERGEG +”. As evidenced by
the Global Insight report in 2006, UK consumers can be severely impacted by partial or ineffective regulation
in other Member states.

Are the current remedies available to the Commission to enforce single market legislation adequate; and are they used
effectively?

Existing Commission remedies are extremely slow, particularly those aimed at member states rather than
companies. For example, a number of Member States have still not implemented the 2003 Energy Directives
fully and appropriately into national law.

Do the concepts of the “national champion” and “economic nationalism” pose a threat to the single market?

Spain’s recent intervention in the takeover of Endesa has proved a timely reminder of how the desire to protect
national interests can override the need to create and defend free markets. In the UK foreign ownership is an
economic reality which has helped deliver jobs and growth.

The UK is one of the most economically liberal markets in the world. It is no coincidence that the UK is
forecast to have the strongest business environment of all major European economies from 2005-09 (source,
EIU 2005) or that it leads Europe in Foreign Direct Investment with an FDI of $170 billion in 2006.

There are signs that the rate of progress in Europe towards liberal markets is slowing in favour of a swing
towards national champions. These national champions mean a lack of access on an equal basis to national
and regional markets and to important Trans European pipelines, including those which are important for
UK suppliers seeking to access gas supplies from the East.

B. SECTOR SPECIFIC QUESTIONS
Energy

Has there been sufficient unbundling of gas and electricity markets in all Member States?

There are two key issues here. First, the existing provisions of the 2003 Directives for internal (legal,
accounting and management) separation have not been effectively enforced and complied with in a number
of Member States. Second, even if they had been properly implemented, the provisions do not go far enough
to resolve the serious deficiencies identified by the Commission’s recent inquiry.

The European Commission repeatedly points to the need for the existing unbundling provisions to be properly
implemented. The Commission goes on to note “it is essential to resolve the systemic conflict of interest
inherent in the vertical integration of supply and network activities, which has resulted in a lack of investment
and discrimination”; to this end the Commission makes a clear preference for ownership unbundling though
it also considered the alternative model of Independent System Operator (ISO). ERGEG state “In principle,
regulators consider ownership unbundling to be the preferred model”.

There are many problems with the existing unbundling structures. “Chinese walls” in most cases do not
address conflicts of interest at Board level. For example, in Italy ENI was fined Euro 290 million for delaying
necessary cross-border pipeline development as it would have had a negative effect on its own gas sales.
Addressing these concerns involves a heavy, ongoing regulatory burden on both the company and the
regulatory authority.

Full ownership unbundling has many benefits. There are clearer capital and financing structures which reflect
the relatively low-risk capital intensive activity of network ownership. There is no risk of investment decisions
being inappropriately influenced by internal generation or supply interests. There is a distinct and independent
management focus on the network and the needs of network users.
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The Scottish electricity ISO model was not established to address a conflict of interest in the common
ownership of generation and networks. Not surprisingly, therefore, the ISO is not a solution to this problem
and transposing this Scottish ISO model across Europe would not work. In the UK we have a strong regulator
that is independent of government. Similarly we have an independent Office of Fair Trading and Competition
Commission and a vigorous consumer lobby. All of this is against a background of a political ideology that
opposes national champions and puts consumer needs ahead of those of companies. This is simply not the case
in much of the rest of Europe.

The regional ISO model that transcends national borders is fraught with practical difficulties and is merely
being advocated to delay the necessary liberalisation.

The situation is more urgent in gas because of the need to import gas across several Member States and due
to the slower progress in achieving effective third party access to gas networks, compared to electricity.

As the required changes will take some time to implement, it is important that the draft and non-mandatory
ERGEG guidelines on Functional and Informational Unbundling are quickly transposed into a binding set
of regulations.

It is clear that the internal market framework to support healthy competition does not exist. Unless there is
urgent reform, customers will continue to pay higher prices than necessary and energy security of supply will
be undermined. While the focus has been on transmission, effective distribution unbundling is necessary for
retail competition. Effective unbundling of both transmission and distribution is no panacea on its own but
it is an essential part of the solution.

Is there agreement on the fundamental importance of a genuine single market to support a Common European strategy
for energy?

Centrica agrees with the UK government and the Commission on the importance of this issue. Moreover,
contrary to recent reports, there appears to be a clear majority of member states in favour of fundamental
reform because of the recognition of the failings of the existing arrangements. Unfortunately, a minority of
countries—including some of the largest Member States—vigorously oppose the necessary changes.

What are the implications for the single market of the Commission’s commitments on climate change?

Collective international agreement and action is required on climate change. The Commission’s commitments
on climate change are an essential part of that collective agreement. The substantial reductions in green house
gas (GHG) emissions place an increasing need for a stable long term carbon price to allow the necessary
industry investments. The EU Emissions Trading Scheme (EU ETS) should be a key means to ensure the
necessary GHG reductions as this market mechanism will ensure that reductions take place at least cost.

Estimates produced for the DTI show that total UK power generator windfalls from free EU ETS allowances
were up to £1 billion per annum. The German Environment Minister claimed that the four biggest European
Power producers—EON, RWE, Vattenfall and EDF—were profiteering from the EU ETS at the expense of
consumers by between Euro 6 billion and Euro 8 billion per annum. Recently the Commission rejected many
Member States’ proposals for GHG emissions.

A reformed EU ETS is critical to the creation of an effective (global) carbon market, to the elimination of these
problems in Europe and ensuring we get the greener yet diverse power generation mix that UK customers
need. A move to full auctioning of allowances to emit CO; from 2012, rather than free handouts, plus a
commitment from all EU Member States to the ETS and to cut emissions, will trigger the billions of pounds
of investment needed. It is important the UK government continues to battle hard in Europe to make this
happen.

The renewables energy target is particularly challenging. There is a danger that this is an overly prescriptive
solution to the need to reduce GHG. It will be important to understand how this target will operate alongside
the EU ETS.

Should there be a single EU energy regulator?

There are currently three important areas where Member States have to date shown a reluctance to resolve in
a satisfactory manner. These are market dominance and national champion issues, exemptions from Third
Party Access for new infrastructure and regulation of end-user prices. It is important that regulators act swiftly
to resolve such issues.
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To do this, the powers and resources of many national regulators need to be increased and harmonised and
there is a need for their independence from government influence. Regulation also increasingly needs to be
extended from a national to a European context and the existing working arrangements of regulatory co-
operation via ERGEG need to be formalised and enhanced because of the importance of cross-border flows.
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Examination of Witnesses

Witnesses: Ms NicoLra Prrts, Head of UK and EU Public Affairs, National Grid, MR JaKE ULRICH, Managing

Director, Centrica Energy, MR MARK AKEHURST, Corporate Development Manager, Ms FLORENCE FOUQUET,

Head of European Affairs, and M BERNARD BRELLE, Deputy Vice President of the Strategy Division, Gaz de
France, examined.

Q163 Chairman: Good afternoon, and a very warm
welcome. Thank you for the effort you have made,
both in terms of the written submissions but also we
have three coming from Gaz de France itself which is
much appreciated. For the record, may we just ask
Nicola Pitts, Jake Ulrich and Bernard Brelle to
introduce themselves for the record and then we will
ask you if each of you would like to make a brief
opening statement. Can we take Nicola first.

Ms Pirts: Tam Nicola Pitts. [ am Head of UK and EU
Public Affairs at National Grid.

My Ulrich: I am Jake Ulrich, the Managing Director
of Centrica Energy. My responsibilities include all
the upstream businesses, power production, trading
and operations and I am also responsible for our
European operations.

M Brelle: 1 am Bernard Brelle. I am the Deputy Vice
President for strategy in Gaz de France. 1 am
accompanied by Florence Fouquet, who is
responsible for European Affairs, and Mark
Akehurst, who is our representative in the UK

Q164 Chairman: The acoustics in this room are not
good, so I would strongly recommend raising your
voices a little bit.

Ms Pirrs: 1 want to explain National Grid’s relevance
to this debate. We are the transmission system
operator in England and Wales on electricity, we are
the Independent system operator in Scotland on
electricity, we are the Transmission system operator
in gas across the whole of Britain and in terms of our
businesses in the US, we are also a transmission
operator operating under two different independent
system operators in the US, in the New England area
and the New York area. We also half own the Anglo
French electricity interconnector. We have just
announced that we are going to build another
electricity interconnector to the Netherlands and we
also own a gas LNG importation facility at the Isle of
Grain. That is a bit of context as to where I am
coming from.

Mr Ulrich: At Centrica we operate in the UK under
the name British Gas and Scottish Gas. We are the
largest gas supplier in the UK. We are also a major
electricity supplier in this area. We also do business in

North-West Europe and Spain. We have operations
in the Netherlands, Belgium and Germany.

M Brelle: 1t is a great honour for us to have been
invited by the House of Lords. French energy
companies are often considered to be against the
liberalisation process of energy markets in Europe. I
would like to give evidence that Gaz de France has
experienced huge changes over the last 10 years and
is now a European group which realises 40% of its
turnover outside of France, essentially in Europe. We
consider liberalisation as an opportunity and
strongly support the objectives of markets opening
and integration. In France. both the state and the
operators fully implemented the European directives
in the field of energy. A strong regulator was created,
legal unbundling was put in place and we strongly
supported the work on new regulatory rules by the
European network of energy regulators, ERGEG. If
you would allow me, I would like to say a few words
about the single market in gas and specificities of gas.
The first point is that Europe’s security of supply in
gas must remain one of the major points of attention.
Diversification of routes and sources is part of the
solution, but Europe’s gas supply will become
increasingly dependent on a small number of foreign
suppliers. In 2030 Europe will import 80% of its needs
and Europe will be increasingly in competition with
other consuming regions and countries for access to
gas resources. The other key challenge for Europe’s
security of supply is the timely realisation of
necessary infrastructure, LNG terminals, pipelines
and underground storage. In trying to improve our
legal and regulatory framework we must ensure that
our decisions are consistent with these challenges. In
this context we are hoping to work with the
Commission to define what the options could be and
how to best ensure both security of supply and
competition. We look forward to an open discussion
on the ways to ensure effective unbundling, including
the issue of ownership unbundling, which are most
likely to secure these objectives. Thank you for your
attention.

Chairman: Thank you. Each member of the
Committee is going to look after a different group of
questions. The first group is on regulation, Lord
Dykes.
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Q165 Lord Dykes: 1 would like to ask members of
the panel, and already M Brelle has very kindly
referred to ERGEG, do they themselves, perhaps
from slightly different vantage points, because they
are representing their different companies, really
welcome wholeheartedly the idea of the creation of a
European regulator rather than just national
regulators? Added to that, should the national
regulators in different countries, again with different
legislation, be given stronger powers with new fresh
national legislation co-ordinating with the
Commission’s documentation to achieve the
appropriate level of interaction with a European
regulator? I am sorry if that is a rather complex
combination of questions, but I think it is better if we
deal with both of them in the same context.

Ms Fouquet: Europe has experienced important
changes in the last 10 years in the field of regulation.
National regulators were created and ERGEG’s
network was created as well. For Gaz de France, we
really support this because we think that regulation is
a key element to progress towards an open and
integrated market, so for us regulation is very
important. We realise currently 40% of our turnover
outside of France, essentially in Europe, so we are a
new entrant in a lot of European countries. We do
notice and experience that national regulators’
powers and prerogatives are very different in the
different countries and it is a huge preoccupation as
a European actor. That is why we think the current
situation in regulation needs to be improved and for
that we think that two actions have to be carried out.
The first one is to harmonise national regulators’
powers because the differences are too huge between
the different countries. Some Member States fully
implemented the current directive but others did not,
and it is a real problem for operators like us because
we are obliged to deal with 25 or 27 regulatory
frameworks and it is a real technical barrier for us.
The second action which needs to be carried out is to
strengthen regulation at the European level. We
think that ERGEG was the first step and that
ERGEG is not sufficient anymore. It is very difficult
to make a decision when you are 27 around a table
and Europe really needs a FEuropean agency
specialised in regulation which could have powers on
cross-border subjects when several Member States
are involved and could as well be in charge of defining
new guidelines in regulation in order to have less
differences between Member States. We think that
this European agency could work together with
strong national regulators. We think that we need
two levels, firstly, a European agency and, secondly,
strong and independent regulators. Your question on
regulators’ independence, we think as well that it is
very important. In France, the regulator is an
independent administrative authority, which means

that this regulator is independent both from the
energy sector and from the state. We think as well
that in certain Member States regulators are not
strong enough and that maybe new guidelines could
be developed in order to be more precise on the
powers that the regulator has to have. We know, for
example, in the UK guidelines exist on good
regulatory practices and maybe that could be an
appropriate solution in order to have strict rules
about regulators and their organisations.

Mr Ulrich: 1 would say that we concur with ERGEG
and with the Gaz de France representative that there
needs to be harmonisation amongst the various
national members and there needs to be a levelling up
of power to do that, not a levelling down. Because of
the importance of cross-border energy flows and the
levels of congestion which do occur at the borders, we
think it is necessary to improve the co-operation
amongst the various Member State regulators. In
that context, again, the regulators’ powers should be
looked at on a pan-European level as opposed to a
national level. If there are some explicit provisions
for cross-border intervention, either from ERGEG,
known as ERGEG +, or from the Commission, we
think that is all a good idea. As far as a specific
regulator for all of Europe, we are not convinced of
the need for that yet. We are open to that suggestion,
but it does depend on how well the current rules are
implemented and how strong the national
regulators are.

Q166 Lord Dykes: Of course 1 suppose if the
national regulators were strengthened individually,
however long the process might take, and
particularly say in the ten new Member States, no
criticism of them because they are coming newer to
the scene, you could have the gradual accumulation
or co-ordination between the national regulators, so
much that there might be a kind of quasi-ERGEG
system in its own right. Do you feel that might be a
possibility?

Mr Ulrich: Possibly.

Q167 Lord Dykes: Time will tell.

Ms Pitts: Could I add to that. I concur with most of
the points which have been made. I think we have to
recognise that there is a huge amount of investment
which needs to take place across Europe in terms of
both electricity and gas and in terms of the networks
which will connect all of those. We are seeing a great
coming together of the various markets within
Europe and I think that interconnection and greater
interconnectivity is critical. Can you do that without
having some form of pan-European regulation? I
think it would be very hard to deal with those cross-
border issues. That then leads us to another question
about how do you get this pan-European regulation
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to be accountable? 1 presume it would have to be
accountable to a range of authorities within Brussels.

Q168 Lord Dykes: Coming back to 10 January this
year, everybody, almost universally, welcomed the
idea of the Common Energy Policy but, of course, it
was mainly taken up in the newspapers by the people
concerned with the ecological aspects of it—climate
change, global warming, greenhouse gases—whereas
really for you and the practitioners in the industry,
the producers, suppliers and distributors, the main
concern would be the genuine creation of a European
single energy provision market in the different
products. Do you feel that the Commission has got
sufficient powers either yet or potentially under the
Common Energy Policy formulations to really
ensure that there is a genuine single market created
throughout the 27 Member States?

Ms Pirts: Certainly I would feel disappointed if they
launched a third legislative package and did not try
to make sure that every Member State fully
implemented it, which I think has been a problem
with the last two. I think the powers are there. It is
very helpful that DG Comp are doing their
investigations and I hope that both of these things
together and a very strong commitment from the
Commission to absolutely implement whatever the
third package is would be fine.

Q169 Lord Dykes: Are you optimistic that will work
out all right?

Ms Pirts: 1 hope that it will work out.

Chairman: We have got some supplementaries, Lord
Haskel and then Lord Geddes.

Q170 Lord Haskel: My question follows on from
exactly what Lord Dykes’ question was. A number of
Member States still have not implemented the 2003
Energy Directives fully and appropriately into their
national law. Now we are going to have a third set of
directives, do you really feel that they can be
implemented, because if the national states do not
implement these directives, then we will never get a
single market and how can they? How would you
suggest the Commission can persuade the Member
States to implement these directives?

Ms Fouquet: 1 think it is a very good question because
very often we say to the Commission that we are in
favour of liberalisation, in favour of progress in the
internal market, but that the previous directive was
taken in 2003 and it is only three years ago and we
know that liberalisation takes time. For example, in
the UK you began 20 years ago; in the United States
it took 20 years as well, so it is quite a slow process.
Maybe we think that for this third package the
priority should be to give the Commission more tools
in order to reach the harmonisation in the different

countries. For example, this third package could be
very interesting if it could lead to a European agency
in regulation and to more precise rules for regulation.
It was one of the problems of the previous directive
in 2003 because some measures were too vague and it
left too much freedom to the Member States to
implement them. If we want this third package to be
efficient, we need tools in this package for the
Commission to help harmonisation. It is not a
question of stronger rules but it is a question of
harmonisation; we think it is a priority.

Q171 Lord Dykes: You would give more power to
the Commission to insist?

Ms Fouquet: To insist, yes.

Mr Ulrich: 1 think there are two issues for us, one is
the power of the national regulator and one is the
power of the Commission. One thing which is
evident, in the UK we have a very strong regulator
who is completely independent of the government
and that has been at the very core of why the UK
market has been so competitive. We do not see that
in any other European country, none that I am aware
of, I may be corrected, but only in the UK, have you
had customer choice, 50% of customers have actually
changed suppliers at least once. In the UK, Ofgem
also has powers around competition as well as
powers around regulatory issue tariffing and in most
other countries those are completely separate
jurisdictions, the competition issues and the
regulatory issue. As far as retail tariffs, in some
countries the regulator only has an advisory role,
again in the UK you have one independent regulator
who has the right to discuss or to look into any of
those factors. Again, I think that is one of the great
things about the UK system. There would need to be
further legislation strengthening the national
regulators to get to that point. We are somewhat
frustrated by the Commission’s lack of progress, as
has been mentioned, the 2003 Energy Directives have
not been fully adopted in a number of countries. An
investigation was launched in 2005 and it is still
ongoing, so here we are four years later without any
conclusive evidence. The Commission has started
infringement proceedings, we see that against ENI
and RWE. I do not know how long that is going to
take, but currently it is very difficult for the
Commission to proceed with any rapidity when it is
a Member State that is under investigation versus an
individual company. There needs to be some
strengthening allowing the Commission to have
greater powers in regard to implementation.

Q172 Lord Haskel: A comment, politically it would
be very difficult to persuade the British people to give
more powers to the Commission.
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Ms Pires: 1 think it is a question of using the powers
that they do have and using them as fully as they can,
that would be the starting point for me.

Q173 Lord Geddes: My question is extremely brief
and one for definition at this stage. All three of our
groups of witnesses have used the word “European”,
can I take that throughout as being European Union
or, in the case of Gaz de France, you said that 40%of
your turnover comes outside France but mostly from
Europe, again, European Union or geographical
Europe?

Ms Fouquet: European Union.

Q174 Lord Geddes: 1s that the same throughout, just
so we know where we stand?

Ms Fouguet: Yes.

Chairman: If we can move on to the second group of
questions, unbundling, Lord Geddes.

Q175 Lord Geddes: My first is a rather controversial
question. Would you say, and please, do not answer
this immediately, unbundling has always seemed to
me to be a rather difficult word, is separation the
same thing? What we are talking about is the division
between transmission assets and competitive
business, and that really is what the whole of the
question of opening the market seems to hang on. If
there is going to be fair and equal access to the
networks and central to effective competition in
Europe, do you agree that such—you are now going
to use my word—separation is necessary?

Ms Pirts: 1 absolutely think that it is. Looking at our
experience within Britain and also within the US, we
feel that full separation of the Transmission system
operator, and Transmission system operator as a
whole, should be separated out from the competitive
activities, whether it be in gas or electricity. We think
that it has brought about a number of benefits which
certainly England and Wales have seen, but I do
think that it needs to be coupled with, as Jake was
saying, strong regulation to make it work. The
experience that we have seen in the US where there
has been some degree of separation without the
Regulatory Framework to back that up, I do not feel
that has been a success. I think if you have a proper
degree of separation and you have strong regulation,
that can bring benefits in terms of making sure that
the network investment is delivered according to
demand. It allows confidence that there will be
proper third party access to the market. It brings an
air of transparency to the whole system because the
transmission system operator has no incentive to hide
anything. In terms of dealing with tricky issues across
Europe, like congestion management and delivering
the right size network, I think it has proven itself in

England and Wales and in Britain to some extent to
work in that regard.

Q176 Lord Geddes: 1f 1 may, 1 would like to come
back to this question of congestion because when we
took evidence, when we were doing a specific inquiry
on the single market in energy, this question of
congestion transporting particularly gas across
continental Europe became a very important point.
Can I park that for the time being and [ would like to
come back to it. Centrica, would you like to
comment?

Mr Ulrich: We certainly agree, and I think it is a
consensus across Europe that unbundling is
necessary for effective competition. The question
now has turned on, what is separation or
unbundling? How is that implemented?

Q177 Lord Geddes: That was my next question.

Mr Ulrich: We will get to that. There are a number of
elements to this. One thing I want to bring up though
is separation or unbundling currently does not apply
to storage and storage is just as essential for a new
competitor or for a competitive environment. We
would like to see any unbundling legislation or
regulation extended not only to the transmission
system but also to the storage system, otherwise there
are many Member States where storage is operated to
the benefit of the incumbent which does not allow
new parties to come in. Very quickly you are buying
gas, long-term contracts with fairly set volumes and
you have to supply both winter peak, seasonal peak,
as well as short-term peak. It is very difficult to do
under the contract, it is necessary to have some sort
of storage to do that. That is certainly one point.
Ownership unbundling was not mandated in the UK
and yet it has come about at the transmission level. I
would point out again, the shareholders of the old
British Gas have reaped a very sizeable reward from
having Transco, BG International and Centrica
focused on different parts of the value chain, a
different risk profile and thereby different financing.
Clearly separating the networks from the supply
business with the more volatile business would allow
more efficient financing and lower rates to
consumers.

Q178 Lord Geddes: From that, do I take it you do
not think that absolute clear ownership unbundling
is necessary?

Mr Ulrich: 1 think it is easier because the regulation
required to make sure that the Independent system
operator is acting outside the incumbent or state
interest is difficult, not to say that it cannot be done,
I would not go that far.
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M Brelle: 1 would like to start from what I said as an
introduction regarding security of supply and the
high and increasing degree of dependency of Europe
on imports. We believe that it is very important not
to weaken the European operators in order to allow
them to be able to negotiate with producers which are
big companies with very strong market powers. It is
important not to weaken these operators, taking into
account that for some of them the network is a very
important part of their assets. Separating or
unbundling the ownership of the network from the
ownership of the company would weaken the
financial structures of these operators which would
weaken the degree of security of supply of Europe.
We believe that ownership unbundling can be
applied, but that it is not the only solution to have the
necessary independence of network operators. We
believe that there are different possible models which
can achieve the same results. Up to now there has
been no demonstration that ownership unbundling
would better achieve these objectives than other
systems. We think that this should be left to
subsidiarity on the basis of a common framework for
all European countries. We would like to illustrate
that with the example of Gaz de France and its
subsidiary which is in charge of transmission in
France, which is GRT Gas. This affiliate has taken
into account all the rules for a transparent and non-
discriminatory access to the network. There have
been no complaints from any operator regarding
access to the gas network in France. There are more
than 30 competitors active on the French market and
we believe that this is proof that you can have
transparent, non-discriminatory and efficient access
to the network without having ownership
unbundling.

Mr Ulrich: 1 would take exception to one point and
that is the one about companies not being able to
negotiate gas contracts and deal with larger
companies. There are two points to make. If you look
at the size of Shell and BP, for instance, how much
has that size helped in negotiating Russian gas supply
issues? I do not think that size per se is a matter. We
have been able to sign £12 billion of gas supply
contracts without any pipeline system and the credit
worthiness is not based on assets but on the fact that
we have market shares. I do not believe you have to
have the integrated utility to buy the gas and I do not
believe that the producers or sellers feel that way
either.

Ms Pirts: Just on that point, I would say that having
a separated transmission system in both gas and
electricity has not weakened our security of supply. I
think the fact that we have seen a huge amount of gas
investment coming to Britain is probably due to the
fact that we have a very open market underpinned by
an absolutely clear third party access system, which is

underpinned by having an ownership unbundled
Transmission system operator.

M Brelle: If I can add two points. I would like to say
that to our knowledge there is no example in the
world of mandatory ownership unbundling: neither
in the US nor in the UK, there are obligations to
ownership unbundling. The second thing is that
European Parliament has in its report on 10 July
recognised that there are specific solutions which
have to be found for gas and Parliament urged the
Commission to propose appropriate solutions on
that topic.

Ms Pires: Under our licence, which 1 suppose is a
form of legal obligation, we are precluded from
having any generation of supply interest or, indeed,
getting involved in upstream or downstream gas. We
are an example where the Government has taken
action to ensure that we are very, very, if I can use the
word, pure in our approach or focus and only focus
on the transmission side of business.

Mr Ulrich: Again, I will re-emphasise, the decision in
the UK to unbundle was not driven by regulation or
it was not mandatory but it was perceived, I believe
correctly so, to be in the best interest of consumers. It
was driven by commercial interest by the old British
Gas.

Q179 Lord Geddes: Can 1 come on to this question
of congestion and I think my colleagues who were on
the Committee at the same time may well want to
come in on this also. If my memory serves me right,
we received evidence which said in an unbundled
situation in a time of congestion there was a real risk,
and indeed it did take place, where national interests
superseded contractual interests, and therefore the
legal obligation to transmit gas from A through B to
C was in the time of congestion superseded by
national interest where gas was wanted in the country
of B. Have you come across this particular one?
Would you like to comment on that?

Mr Ulrich: Not that specifically. There have been two
cases referred to by the Commission. One is where a
company did not invest in infrastructure to relieve
congestion because it was discovered that it would
hurt the earnings of one of their subsidiary
companies and that is the ENI investigation where
they were fined €250 million for not proceeding with
increased infrastructure. The second one [ am aware
of, which the Commission pointed out, is there are
three TSOs in Germany which made €400 million
because of congestion charges and high prices on
capacity and have invested less than €40 million to
try to alleviate that. I do believe that it is in the
interest of the incumbent to under-invest in order to
keep margins higher for the subsidiary companies.
Clearly that is not true everywhere and I am not
familiar with your specific case.
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Q180 Lord Geddes: Rather than getting hooked on
to this specific case, would genuine and, if it can be
done, total unbundling avoid the two situations
which you have instanced?

Mr Ulrich: 1 believe it would because the unbundled
investor, the infrastructure owner, would have the
incentive to increase revenues by increasing
throughput where the supplier may not have that
same incentive.

Q181 Lord Geddes: 1 have the feeling Gaz de France
may have a slightly different opinion from you.

M Brelle: Regarding this question of investment and
the way to avoid congestion, it is crucial for the
development of the market and it is also crucial for
the overall security of supply of the European
market. There is a need for independence, once again,
of decisions for increasing and developing capacities,
but we do not see why ownership unbundling would
be a better solution for achieving this goal. Once
again, we have at least the example of GRT Gas in
France which has considerably increased its
investments in order to create new entry capacities in
the country and new interconnection capacities
within the country in the different regions. This
programme of investment has been decided in
conjunction with and controlled by the regulator,
which allows this programme and drives this
investment programme for the reason that it is
deciding the tariffs. This model gives the proper
incentives for the operator to invest because it is
reasonably paid for the investment it makes.

Ms Fouquet: We can give you some figures. The
investments of GRT Gas have doubled in three years.
They were at €200 million in 2004 and they are now
at €500 million per year, so that is an important
increase of investment. The French regulator
developed as well an innovative mechanism in order
to be able to organise the market before the launch of
investment because in gas when you have an
investment, you need four or five years to launch the
investment. The French regulator developed capacity
release. It means that the integrated company is the
first which is interested in the investment because if
you do not invest you lose your capacity, so the
regulator will take your capacity and give it to new
entrants. It is possible to organise the market if there
is a wish from the regulator when you are an
integrated company with capacity release. If you do
not invest and you are an integrated company, you
will lose your right to use the capacity. It is quite a
strong mechanism but you can have an incentive even
with legal unbundling independent of the Regulatory
Framework. We presented this solution to the
ERGEG working groups and they said to us that
only France did that, so it is up to ERGEG to
develop such systems in order to avoid congestion.

Mr Ulrich: 1t is a simple fact, and it may work very
well in France, but there is insufficient gas capacity
from Germany into Belgium, from the Netherlands
into Belgium and there is insufficient power capacity
between Spain and France and between Holland and
Belgium. There are a number of cases where there has
been long-term structural congestion and this has not
been alleviated. Only last year there was an open
season to start getting new gas capacity, ten years
after the interconnector was built, to try to align more
gas transit capacity across Belgium, the Netherlands
and Germany, so a very, very slow process where if
driven slowly by increasing throughput and
increasing revenue would have happened years ago.

Ms Pires: 1 want to make the point that just being a
network company you are under an absolute
incentive, where there are opportunities to grow the
network because of demand you absolutely go for
those because that is your income stream for years to
come. There is very much an incentive to invest and
invest the right amount. I think there is also another
point around having a Transmission system operator
together in that relieving congestion might be about
configuring the system in a different way so that there
are system operation ways of doing it as well as
building new networks. Having that function
together I think adds a few more tools in the toolkit
to be able to do that.

Lord Geddes: I think we have separated unbundling
fairly effectively, my Lord Chairman.

Chairman: May we move on now to the third group
on market concentration, Lord Haskel.

Q182 Lord Haskel: 1 agree, we have certainly
discussed unbundling and concentration, so I wonder
whether we could look at this from the point of view
of the consumer. Mr Ulrich mentioned the consumer,
are there any potential benefits in costs to consumers
of further mergers or de-mergers in the European
energy sector?

Mr Ulrich: 1 think the merger takes place between a
national monopoly, like we had National Grid and
Transco who were not competing, and there is some
room for synergies and cost savings, that can help the
consumer. You can also see it in a very competitive
market where two companies merge and, again, are
able to work more efficiently and pass those cost
savings on to consumers. Clearly there are cases
where it does make sense. There have been examples,
for example the one where EDP and GDP in Portugal
were set to merge prior to the market opening and
that was blocked, where increase in market
concentration may not have helped the consumer. It
depends on the progress within the region as far as
competition.
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M Brelle: 1 think you cannot answer this question in
general but there are mergers that can bring value to
the industry and to the consumer. For each
important merger you have the FEuropean
Commission which decides if the merger is possible
and, if the answer is yes, what remedies have to be
brought to the market. If I take the example of the
possible merger between Gaz de France and Suez, the
idea of this merger is to create a really competitive
company able to bring competition both on the gas
market and the electricity market to all the European
territory. By merging a big gas company in France
and a big electricity company in Belgium this builds a
European energy company able to compete with the
biggest companies in Europe and at the same time
creates a company which has the size and the strength
which makes it able to discuss with the producing
countries and companies. We think this type of
merger can bring something to the consumer. In this
case of a possible merging between Gaz de France
and Suez, the European Commission has decided
some remedies to avoid a market dominant position
and we observe that they have not decided any
remedy for the French market, which means that
type of merger, in the Commission’s opinion, does
not create any reduction of competition in the
French market.

Q183 Lord Haskel: How would you decide where
the consumer is better off? Would you decide that the
consumer is better off in Britain where energy prices
are, I think, cheaper, or better off in France where the
situation is as you have just described it?

M Brelle: 1 would not want to decide which country
is happier, in France or Great Britain or elsewhere.
Frankly, I do not know.

Q184 Lord Haskel: The matter for the consumer is
surely paramount because consumer demand leads to
innovation and innovation leads to development
rather than the other way round. Surely what we
want to do is to stimulate consumer demand and that
will stimulate innovation in the business.

Mr Akehurst: Prices in the French market are always
difficult because you get the comparisons between the
UK and France with tax and without tax, depending
on consumption. We are slightly higher than the
prices in the UK but still competitive. There is also
the question with the French which we mentioned
earlier which is the French market is in transition, so
going from a particular market structure to another
market structure. The competition process began
much later and is ongoing and will continue. The
consumer’s interests were defended in one way in the
previous structure and the regulator is looking after
the consumer’s interests as the transition goes
through.

Ms Fouquet: For the electricity in France there were
some problems with big industrial consumers
because certain of them consider now that there are
higher prices for their electricity than before, so it
depends on energy, it depends on the type of
industry, on the consumers, and it is quite a difficult
problem.

Q185 Lord Whitty: If 1 could just approach this from
a slightly different angle. In terms of the UK market
it is usually assumed, and I think the prices tend to
bear it out, that because there is some ability for the
consumers to switch, and Mr Ulrich mentioned this,
and quite a lot of consumers have taken advantage of
that, that denotes a competitive market. Actually the
structure of the market is not that competitive, there
are relatively few large companies involved, and from
all you have been saying you seem relatively relaxed
about more mergers taking place. Whilst on a day-to-
day basis the consumer has choice, the structure of
the market in a more classic approach to competition
is not that competitive and is becoming more
concentrated across Europe, do you see that in the
long run that benefits consumers or would you want
to see more breaks? Clearly the Commission can put
conditions on mergers, and indeed block mergers,
but the tendency is towards mergers. Do you think
that more breaks would be in the interests of the
consumer?

M Brelle: Maybe if we observe what is happening on
the French market now, we see a small number of
medium-sized companies, or big companies, which
are competing for gas or electricity and we also see
some smaller companies which are acting with not
exactly the same approach, who are not active on the
whole market but more on the niche market, which
are very innovative. What I want to say is that at the
same time you can have a limited number of big
companies big enough to ensure a large part of the
market and to ensure security of supply of the
European market and, besides, a number of smaller
companies which are developing a business, a
profitable business, in competition with these big
companies because they are more innovative, maybe
more efficient, and they are developing a business.
We see that in France, we see new companies which
are really developing an interesting business.

Q186 Lord Whitty: In relation to the domestic
consumer, most of those new businesses are, in effect,
brokers who deal with the larger providers. There are
some industrial users who have niche markets but
you have still got the dominance of the large
companies. Would you be so relaxed about the
tendency towards mergers if the driver for the merger
were a non-European company, Gazprom for
example?
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Mr Ulrich: 1 was waiting for that! Look at the UK,
for instance, we have six major healthy competitors
and it is a very fierce environment. We are also in the
Belgian market with our friends at GdF, we are co-
owners of SPE. I think we are the second largest
supplier in that market, and we have five per cent
market share as the second largest supplier. Is that a
competitive marketplace? I do not believe so. I do
have a problem with a number of large companies
who are dominant in their own area and then take
small slices in other countries because that, to me, is
not competition. What we need to see are the large
buyers mixing it up in each of the Member States and
in that way the consumer would have a better deal.
As far as non-EU, that is a very difficult question. We
have had no discussions with anyone outside the EU
regarding that. Again, if the regulator is strong and
the rules are enforced then it should not really matter
if it is a non-EU owner coming in.

Chairman: We will move now to security of supply.

Q187 Lord St John of Bletso: Thank you, my Lord
Chairman. M Brelle, you spoke in your opening
remarks about the likelihood in the future that
Europe will need to import, I think, 80% of its energy
needs from less stable regions in the region, and
certainly this highlighted the importance of security
of supply. We have also spoken about the ever-
increasing need for increased investment in the
network infrastructure both in electricity and gas.
My first question is what are the major barriers to
investment? We read a very interesting paper
submitted to us by National Grid that, “we have the
increasing difficulty of obtaining planning permits,
particularly for electricity”. The second is the so-
called regulatory gap. Could I just put that to the
panel, talking here about the constructs rather than
how much has been invested.

Ms Pires: Really a very, very big issue is the whole
area around planning and we are absolutely
supportive of the Government’s proposals for reform
and we see that as a very large barrier to achieving
both security of supply and tackling climate change.
For example, close to 75% of the generation projects
that want to connect by 2010 in the UK have not
received planning permission as yet. As you will
probably all realise, building pylons on anybody’s
land is probably more controversial than having a
wind farm, so we face a really big problem between
consumer desires for energy and actually delivering
that through to the end consumer. I would say that
planning is a big issue. We are also getting to the
situation where we will be increasingly dependent on
gas-fired generation. We estimate that in the next ten
years about 55% of our generation will be gas-fired.
Obviously that brings a very strong impetus to try to
make sure that the European market is actually

feeding us gas as much as possible and to ensure that
we are an extremely attractive location for LNG
ships. There are some big issues facing us and the one
that Government and public policy can do the most
is tackling the issue of planning.

Mr Ulrich: 1 would concur that planning is clearly at
the top of our list. The other issue is around having an
integrated Single Market. The analogy I would use is
if you are booking a train ride from London to
Edinburgh, you do not book three different segments
through three different agencies and then try to make
sure that the capacity is available. For us to book gas
molecules from Germany to the UK is physically
very, very difficult, it is extremely time-consuming,
people have different open seasons, there are different
constraining issues as far as when capacity will be
built, different terms that have various degrees of
overlap. If the European energy system is going to
perform efficiently and more like the transit system it
is then we do need to see the Commission and the
national regulators step up and give us a single
integrated system.

M Brelle: What are the obstacles for the necessary
investments in the network? The first one could be the
lack of long-term visibility to the operators of the
regulatory regime. If this long-term visibility is not
available to the market participants we probably
would have insufficient investment in transit routes
or in interconnections between member States.
Another factor probably is insufficient co-operation
and co-ordination between the Member States and
the national regulators. It is very clear that what we
observe is there are lots of difficulties for the national
regulators to agree on ways of developing new
interconnections. There is probably a need for
European supervision of all of these cross-border
interconnection issues and also a need for better
harmonisation of technical rules in order to facilitate
these interconnections. The last point I would like to
mention is that we need appropriate tools to make
long-term forecasts or long-term assumptions
regarding the needs for infrastructure. This is
probably not given by the existing regulatory
framework today and the existing environment.

Ms Pirrs: Can 1 just add on that, the whole issue of
interconnection. Going forward potentially in a
world where we have much more wind-powered
generation, greater interconnection does afford us
the opportunity to share generation on non-windy
days, so I think there will be much more interchange
of electricity between us and the Continent. It is also
quite an efficient way of doing it. It means overall
across Europe probably we will not have to build
quite so much gas storage, quite so much generation,
because we are actually sharing the power and gas
where we can. I think it is quite an important thing
for us going forward in filling that regulatory gap.
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Q188 Lord St John of Bletso: Thank you. If I could
now touch on the whole issue of the need for a
physically integrated EU transmission network.
Clearly the feeling is that this is fundamentally
important to the efficient operation of a Single
European Market, however I think I heard Mr Ulrich
say that you did not feel this was essential in the
operation when it came to Centrica’s operations, or
did I hear you wrong? Is this critical?

My Ulrich: No, we think it is essential.

Q189 Lord St John of Bletso: 1t is essential?
Mr Ulrich: Tt is essential.

Q190 Lord St John of Bletso: If 1 could possibly look
to expand the question to the rest of the panel.
Ms Pitts: Absolutely.

Q191 Lord St John of Bletso: You all agree. If I could
then go on to the whole issue of storage capacity. Mr
Ulrich, you mentioned that you felt there was a
necessity for unbundling of storage capacity and
certainly here in the UK we have low storage capacity
in relation to the larger European countries. Perhaps
it is a question more for National Grid. What
measures do you think are being taken to improve the
position here in the UK?

Ms Pirrs: One of the key blockers at the moment,
because there is a huge amount of storage projects
which are being proposed which could take us up to,
say, 15 per cent of our national demand, and we are
at around four or five per cent at the moment so that
would be a massive increase, and I do not want to
hark back, is planning. A number of those storage
projects have been rejected already and without
planning reforms I fear that a number of the other
projects will go the same way.

Mr Ulrich: On the Continent, the issue of access to
storage is controlled by incumbents and it is
absolutely essential that you have that flexibility if
you are going to provide a service to residential or
heating load customers. There is very little other way
to provide that kind of flexibility. The ability to get
access to storage in a non-discriminatory manner is
key. We do have that in the UK. In Centrica Storage
Limited we have a wall between my group and
Centrica Storage’s group. Centrica Storage 1is
restrictive as to how much space we are allowed to
take, the rest of it is auctioned and transparent, so
anyone can enter this market and pick up storage
capacity. We do not have that same ability in many
of the Member States. There may be auctions but the
incumbent already has a better, lower regulated tariff
that we are competing with with other players for a
very small amount. Again, this access is essential if we
are going to see competition.

M Brelle: 1 fully agree that access to storage is
essential to allow competition in the final market. It
is also essential in order to ensure the public service
obligations of the suppliers and to ensure security of
supply. We have to have in place an environment that
is favourable to investing in new storage capacity
which will be necessary throughout Europe. We have
to have rules which oblige storage operators to offer
transparent and non-discriminatory access to storage
for all suppliers. In France we have very clear rules
granting access to storage to any supplier who wants
to supply domestic consumers or industrial
consumers. This is fully applied by the infrastructure
branch of GdF.

Q192 Lord Geddes: This is a personal question. You
were talking of planning consent and you referred to
pylons, but what is the multiplier cost of burying
cables rather than putting them on pylons?

Ms Pires: Tt is about 20 times more expensive. It is a
few million to do a kilometre of pylons.

Lord Geddes: 20:1. Thank you.

Q193 Lord St John of Bletso: 1 am just wrapping up
the question because most of this debate has been
answered, but my final question is what are the
security of supply implications of progressing with
market liberalisation?

Ms Pirgs: 1 think it is a positive thing. Market
liberalisation is absolutely critical to get gas through,
it is critical to be able to share generation, so I see it
as being positive.

Mr Ulrich: Yes, very positive. More diversity of
supply, more players and more investment.

M Brelle: What we think we need for guaranteeing
security of supply in the long-term is, first, strong
operators which are able to guarantee this security of
supply. Second, we need long-term supply contracts
and transmission contracts in order to be able to
guarantee these long-term supplies, taking into
account the fact that the producers want to be secure
for their investment and new capacity. Third, we need
to keep Europe attractive for the producers in order
to be able to compete with the other regions in the
world which will compete for access to resources,
which means counterparts which are able to take, vis-
a-vis the producing countries, the commitments they
want to have from their consumers.

Q194 Lord Whitty: In parallel with this Committee [
am also sitting on the Committee on the legislation
on climate change, which has been referred to in
passing as one of the main objectives of energy policy.
The main instrument at European level is obviously
the Trading Scheme, there are also commitments at
both European and national levels to targets and
there are various interventions at the national level,
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in the UK, for instance, we have the Renewables
Obligation, to try and reduce carbon or greenhouse
gases as a whole. In the Centrica evidence there was
quite trenchant criticism, I felt, of the effect of the
European Trading Scheme at present in calling for
reform suggesting its outcome had not achieved huge
environmental benefits at the expense of consumers.
What changes would you like to see at the European
level on the Trading Scheme? Are there other
regulatory interventions which would help meet the
climate change objectives, either at European or
national level?

Mr Ulrich: To briefly reiterate the main point of that,
we do find it rather odd that those who pollute the
most are rewarded the most under the current
Trading Scheme. With the absence of auctioning it is
very difficult to ascertain the value of these carbon
permits. By awarding free certificates to the highest
polluters and the price of carbon is already
incorporated in the electricity price, so we are
covering both the cost of generation and giving the
free certificates, it is a windfall, and I see the DTI
number of £1 billion per annum even here in the UK,
so they are staggering numbers. The German and
European estimates are that it could be €6 billion to
€8 billion per annum for the four or five largest
producers. We are talking significant value that is not
going to consumers but staying with the generator.
We think there are a number of things, the primary
one being that these have to be auctioned, that there
is no room for free allowances post-2012. The second
thing is we do need to see transparency and a long-
term commitment to whatever scheme or whatever
trading system is put in place. The investments that
we make, Grid makes, Gaz de France makes, are
long-term. A gas-fired power plant is 20-plus years;
pipelines 40-50 years; clean coal plants a 30 or 40
year lifecycle. We are basing these on a carbon
pricing scheme that has not been finalised yet and it
is a real deterrent to investment in the UK power
sector, especially in areas of clean coal. Auctioning
should be wider so it is not just the energy and a few
large industrials, we do move it into other sectors.
Controversially, transportation may or may not be a
large part of it but, again, there still need to be
allowances across the breadth of the system. The
third one is more difficult, which is how do we make
it deeper and how do we get it down to the actual
household level. I am not advocating that we move
the Trading Scheme down to you or me but there
need to be some efficiency standards, like we have the
new housing standards, applied standards. There
need to be ways in which we can help people make the
right decisions. All of these things are necessary if we
are truly going to see a change in the carbon
footprint. My final point is the focus does need to be
on a reduction of carbon as opposed to an increase in

other things. It is great having renewables but I think
the target should be a reduction of carbon and we
cannot favour specific technologies but move
forward with the most market efficient solution.

Q195 Lord Whitty: 1 can see the widening of the
scope, tighter caps, auctioning of certificates and so
on, would lead to a more effective carbon price but
probably it would not lead to a stable carbon price,
which is what you also seek here in talking about long-
term investment. It would be an escalating carbon
price probably if the trading system worked over time
because carbon would become more expensive and
more susceptible to trading. If the market were clearly
signalling a long-term escalation in the carbon price,
do you think we need anything else apart from the
trading system as a regulatory intervention or would
the trading system, given all those rather politically
difficult changes, deliver on its own?

Ms Pitgs: 1 would say, again, planning because
otherwise you just cannot build anything.

Mr Akehurst: The point we would stress is it is vital
that whatever scheme is put in place there are
importantdecisions to be made about the nature of the
scheme. I would go back to the point Mr Ulrich
stressed on the importance of the fact that for long-
term investments you must give investors the
confidence over the long-term and if it is going to be a
rising price of carbon then it is a rising price of carbon,
but something that gives you that visibility so that as
aninvestor youcan make a commitment. The concern
would be, and obviously this is particularly in power
generation, if that does not happen then we will not be
getting the level of investment we want.

My Ulrich: The otherissue is there are a lot of schemes
out there and if we had the correctly planned scheme it
would probably be adequate, but right now we have
the Energy Efficiency Committee and that goes into
the carbon emission reduction target sometime post-
2011 and we have the Climate Change Levy and the
Climate Change Levy will be moving into the Carbon
Reduction Commitment for large users. So there are a
number of different schemes operating with slightly
different rules and slightly different standards, and the
more we can harmonise and have a transparent well-
planned concept orscheme, the easier itis for everyone
to make planning or investment decisions.

Chairman: One final supplementary question from
Lord St John.

Lord St John of Bletso: I will not ask the question, time
is going on. I would have liked to have found out more
from the panel because clearly nuclear power has been
a major breakthrough for many years in the whole
carbon emissions issue. I would be interested to know
the panel’s view about the proliferation of nuclear
plantsin the rest of Europe. It is too biga question and
thatis why I simply flag it up as an issue.
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Chairman: I think Lord St John’s question is slightly ~ have trespassed on your time but sincere thanks for a
wide of the mark. Perhaps we could pursue it in our  very, very helpful series of answer to our questions.
Sub-Committee. Thank you very much indeed. We  Thank you.
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Memorandum by the European Commission

A. THE CURRENT STATE OF THE SINGLE MARKET

What has the impact of the recent enlargements of the European Union been on the single market?

The recent enlargements substantially increased the size of the single market, providing firms with additional
opportunities to draw on a wider range of comparative advantages characterising the different Member
States. This is a source of further dynamism and efficiency. On the other hand, while the economic changes
induced by this enlargement have been absorbed quite smoothly and there is no evidence of disruptive
impacts on the product and labour markets, the increased divergence among the 27 members constitutes
a challenge to its proper functioning. The enlarged single is an important source of growth and jobs. The
estimated “gains” from the single market amount to 2.2% of EU value added and 1.4% of total employment
(or 2.75 million jobs) over the period 1992-2006. While the single market and EMU have been associated
with trade boosting effects and the EU27 has managed to maintain its share of world exports and imports
over the last decade, the EU27 continues to reveal a comparative disadvantage in high tech sectors including
ICT. The lag of the EU in developing ICT industries can be partly explained by a lack of progress in the
creation of a competitive single market for services and to a European innovation deficit.

Are there significant barriers to firms seeking to offer their goods or services, or to consumers accessing these goods
or services, in other Member States of the European Union? If so, what are the most important of those barriers?
What measures are needed to overcome those barriers?

The EC Treaty upholds the free provision of goods and services throughout the Union and the freedom
for operators to establish in any Member State. Notwithstanding these basic freedoms, the degree of
integration and trade in services markets lags behind that observed in goods markets. This reflects the low
tradability of services and the continued existence of regulatory barriers.! The Services Directive (2006/
123/EC), adopted at the end of last year aims to remove legal and administrative barriers to the development
of service activities, to facilitate growth in cross-border service provision, and enhance consumer confidence.
The key will be thorough implementation and enforcement of the Directive’s provisions. The Commission
is making every effort to assist the Member States in ensuring successful transposition ahead of the deadline
of end 2009.

Do you consider further legislative measures by the Commission to be necessary for the completion of the single
market? If so, what measures would you consider appropriate?

In whole swathes of economic activity, the single market has been achieved and the legislative framework
is in place. On the whole, the single market therefore can be said to move from the legislative phase into
the implementation phase. However, the single market is an ongoing process rather than a fixed state and
further legislative measures by the Commission, may still prove necessary for a variety of reasons, though
legislative measures need not be the only instruments to be used. Administrative cooperation or self-
regulation may be useful and effective alternatives. Impact assessments usually guide the decision on
whether to propose legislation in these cases.

Further legislative measures may prove necessary in areas where the single market has not yet been achieved
or is not yet completed. This may be because certain fields of activity have been kept out of the single
market up to now, but the political vision on this may change (eg certain services), or because the process
of creating the single market in a particular area has started later and is still ongoing (eg postal services,

1

See for example European Commission, Steps towards a deeper economic integration: the internal Market in the 21st century, 2007.
Economic Paper 271, Available at: http://ec.europa.eu/economy— finance/publications/economic-papers/2007/ecp271en.pdf.
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rail transport). Further legislative measures may prove necessary because circumstances change (eg because
of technology) and existing legislation, though in itself functioning and complete, needs to be updated or
modernised. Also in this category should be considered, legislative measures intended to consolidate or
simplify existing legislation. Further legislative measures may prove appropriate where experience with
existing legislation or alternatives such as self regulation, as well as the Commission’s monitoring of market
effects demonstrates that the hoped for results have not been fully achieved.

Are the current provisions for monitoring market functioming and performance effective?

Better single market regulation depends on a better understanding of the obstacles preventing markets from
functioning well. This would imply moving from a largely legalistic approach to a more economic approach
based on the monitoring of markets. The Commission has wide experience with market and sector
monitoring that has been used as a basis for policy shaping and policy implementation. In the framework
of the single market review, the Commission is considering a more systematic and integrated approach to
monitoring the functioning of key goods and services markets. It is expected that a good understanding
of markets resulting from closer monitoring of product markets and sectors will foster policies that would
create more open, competitive and innovative markets generating concrete benefits for citizens.

Monitoring is also essential for bringing the single market and its governance close to the citizen. Deepening
the single market implies the opening up to competition of sectors (such as the services sector) that are
politically sensitive, because it directly affects the employment of a large number of people. In order to
increase acceptability, it is crucial to provide evidence illustrating the overall benefits of reforms proposed;
to consider the most appropriate sequencing of reforms; and to facilitate the process of adjustment
particularly for those most directly affected. Once the reforms are implemented it is important to ensure
a close monitoring of the effects of the reforms undertaken.

Is there a need for greater cooperation between National Regulatory Authorities?

A greater cooperation between National Regulatory authorities is all the more important when the single
market moves from the legislative phase to the implementation phase. Such cooperation gives expression to
the principle of subsidiarity by putting supervision close to the market and the citizen. Good administrative
cooperation will also foster the finding of solutions for citizens’ concrete problems (eg. through the SOLVIT
system). However, in practice a number of problems are encountered. National regulatory authorities do
not always have the same competencies (eg to investigate or to sanction) or level of independence, both
from national authorities or from national operators and the application of the principle of mutual
recognition leaves to be desired. Continued cooperation and exchange of good practice will increase
coherence and trust.

Are the current remedies available to the Commission to enforce single market legislation adequate; and are they
used effectively?

It is necessary to give some background on the procedure that the Commission follows in the case of late
transposition by a Member State. Such cases follow the strict procedure prescribed in Article 226 of the
EC Treaty. In the first instance, the Commission sends a letter of formal notice to the Member State
concerned, drawing its attention to the fact that the deadline for transposition of a directive has elapsed.
The Member State then has two months to reply. If the Member State’s reply is not satisfactory or if the
Member State does not react at all, the Commission will send a reasoned opinion. The Member State then
has approximately two months to comply with Community law. In the case the Member State persists in
its non-compliance, the Commission may bring the case before the European Court of Justice (“ECJ”) in
Luxembourg. If a Member State still won’t comply after having been condemned by the ECJ, the
Commission may bring that Member State before the ECJ under Article 228 of the EC Treaty which
essentially provides for the same steps to be taken (letter of formal notice followed by reasoned opinion)
and which ultimately may lead the ECJ to impose fines (periodic fines and/or penalty payments) on the
Member State concerned. In practice, many cases get solved before the Commission brings the case to
the ECJ.

The primary responsibility for ensuring the correct application of single market rules lies with the Member
States. It is in their common interest to ensure that the single market functions properly for the benefit of
their businesses and citizens. As the guardian of the Treaty, the European Commission is looking more
critically at non-timely transposition and is starting procedures for non-transposition more quickly than
in the past. On 23 March 2005, the European Council called on Member States to spare no effort in
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honouring the commitments given in Barcelona in March 2002 as regards the transposition of directives.
The Heads of State and Government have decided that a policy of “zero tolerance” is to be adopted as
regards directives overdue by two years or more. The results show that to date the track-record of the
Member States has never been better when it comes to timely transposition of EU directives into national
law. That is an achievement to be acknowledged. The good result is partly due to the exchange of best
practices.

When directives are not applied correctly by Member States, EU citizens and businesses are deprived of their
rights. This self-inflicted damage causes harm to the European economy and undermines the confidence that
citizens and businesses have in the single market and the EU in general. Where the Commission considers
that single market rules are not properly applied, it may take infringement action against the Member State
in question, as set out above. Clearly, every infringement case is one too many. Infringement cases are
costly and can take a long time to resolve. The Internal Market Strategy therefore called on Member States
to reduce the number of infringements against them by at least 50% by 2006. Whereas the record as regards
the transposition of single market directives has improved dramatically overall, the situation is not so good
insofar as the correct application of EU law is concerned. No Member State has achieved the aim of a
50% reduction of infringement proceedings by the year 2006, compared with 2003.

What is your view of the Country of Origin Principle, whereby a company registered to provide services in one
Member State is automatically qualified to provide those services in any other Member State on the basis of home
country regulation? Does this Principle constitute the best basis for single market measures?

The Country of Origin principle is a specific legislative technique based on a long line of cases of the Court
of Justice. It is enshrined in specific EU laws, such as the eCommerce Directive and the Television without
Frontiers Directive. It enables economic operators complying with rules applicable in their home states, to
provide a service throughout the EU without having to comply with additional regulatory requirements.
Country of Origin has in some areas proved a useful instrument for bringing down unjustified barriers to
trade. In line with better regulation principles, the Commission must assess, when considering new draft
legislation, whether Country of Origin is the right approach to market regulation, or whether other
approaches—for instance, harmonisation—are to be preferred. When carrying out this assessment, it takes
account of the specific situation of the markets concerned and of all interests at stake.

Do the concepts of the “national champion” and “economic nationalism” pose a threat to the single market?

This depends largely on the definition and meaning given to these concepts. In general, however, they tend
to refer to preferential treatments or positions given to certain operators on the basis of nationality. In as
far as this conduct infringes on the rights and the ability to exercise these of other operators within the
single market, there would be a threat to the single market in the sense that this market would no longer
be a single space, with a level playing field for all operators. The growing reality of the internal market
has brought the economies of Member States much closer together and has encouraged European
undertakings to grow across national borders. Sectors which were once closed for competition, like telecoms
and transport, have been progressively liberalised. A number of undertakings in these sectors in Member
States have been privatised. This trend is at least partly also a proactive response by European undertakings
to the challenges and opportunities of globalisation. Recent responses by some Member States against
proposed operations of concentration seem to be a reaction to this rapid business-need driven movement
towards corporate cross-border integration. While EU competition rules do not prevent Member States
from protecting legitimate general interests. such as for example public security—including security of
energy supplies—or guaranteeing adequate prudential control, it would appear that in some instances the
overriding interest that Member States have wanted to defend has been to guarantee continued national
ownership of companies for which a cross-border bid has been made. The Commission, as the guardian
of the Treaties and therefore of a level playing field for all, has always kept a watchful eye on such
developments and has intervened whenever necessary.

Should there be a greater role for technology and research in facilitating the single market?

Technology and research and development can play a larger role—both in terms of the governance of the
single market and its economic development. In terms of governance, new IT tools will enable Member
State authorities to cooperate efficiently in applying single market rules; for example using the Internal
Market Information system (IMI) to ensure compliance with the provisions of the Services Directive or to
enable recognition of professional qualifications. In terms of the economic development of the single
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market, the Commission has already identified the advance of Europe’s knowledge economy as the central
aim of the Lisbon strategy. The Commission seeks to build a single market for knowledge and intellectual
property in order to stimulate greater innovation, growth and job creation. In this contest, it recently
presented its views on the way forward to enhancing patent systems in Europe, including through the
establishment of the Community patent. The use of Information and Communications Technologies (ICT)
by enterprises, citizens and government has the potential to reinforce the internal market, blurring
geographical boundaries and helping to overcome obstacles to trade in products and services. At the same
time, a properly functioning single market will stimulate the uptake of ICT and the diffusion of innovative
technologies and business practices, with positive consequences on the competitiveness of the whole
European economy.

What 1s the significance of the single currency to the operation of the single market?

The creation of the EMU has reinforced the integration and the competition effects of the single market
by reducing the costs of cross-border activities (costs of managing multiple currencies and of exchange rate
risks) and by increasing the transparency of prices.

In turn, well functioning markets are also crucial to improve the adjustment capacity of the EMU to
changing demand and supply conditions. Therefore, there is significant scope for structural polices aiming
at creating a better integrated single market to influence the adjustment process:

— internal market policies, aiming at increasing competition on the markets increase price flexibility.
The price and wage setting behaviour of companies are indeed important instruments of
adjustment to asymmetric shocks;

— a more integrated single market facilitates the reallocation of production factors from declining
sectors to sectors where the economy has a comparative advantage; and

— competitiveness improving policies and policies fostering integration have to be accompanied by
policies aiming at increasing flexibility of labour markets.

B. SECTOR-SPECIFIC QUESTIONS

Energy

Has there been sufficient unbundling of gas and electricity markets in all Member States?

The Commission recently completed a detailed sector inquiry into gas and electricity markets.”? This
demonstrated significant shortcomings in the functioning of those markets. Many of these problems can
be traced back to insufficient unbundling of gas and electricity networks from the production or supply
parts of the business. The inquiry found that companies that own and operate the networks which are
needed by their competitors, have an incentive to distort the level playing field in their own favour. Similarly,
investment incentives are distorted, creating risks to security of supply, with decisions not necessarily taken
in the interest of the network users as a whole but instead on the basis of the supply interests of the
integrated company. Finally, it is clear that vertically integrated companies have little incentive or
inclination to co-operate with each other to build an integrated market since this will mean more vigorous
competition. It is much easier for them to segment markets into smaller areas where each maintains a high
degree of dominance. The Commission considers that the most effective way to remove the incentives for
network companies to favour their own commercial activities is to remove the ownership link. Other models
such as the establishment of separate “independent system operators” (where the vertically integrated
company remains owner of the network assets and receives a regulated return on them, but is not
responsible for their operation, maintenance or development) at national or regional level have also been
put forward. The Commission is currently examining all of these with a view to putting forward proposals
in the second half of 2007.

2 http//ec.europa.eu/comm/competition/sectors/energy/inquiry/index.html (COM(2006)851 and SEC(2006)1724, 10 January 2007).




90 COMMISSION’S REVIEW OF THE SINGLE MARKET: EVIDENCE

Is there agreement on the fundamental importance of a genuine single market to support a Common European strategy
for energy?

The Commission considers that a real Internal Energy Market is essential to meet all three of Europe’s
energy challenges:

(1) Competitiveness: a competitive market will cut costs for citizens and companies and stimulate
energy efficiency and investment;

(i1) Sustainability: a competitive market is vital to allow for the effective application of economic
instruments, including the emissions trading mechanism to work properly. Furthermore,
transmission system operators must have an interest in promoting connection by renewable,
combined heat and power and micro generation, stimulating innovation and encouraging smaller
companies and individuals to consider non-conventional supply;

(1i1) Security of supply: an effectively functioning and competitive Internal Energy Market can provide
major advantages in terms of security of supply and high standards of public service. The effective
separation of networks from the competitive parts of the electricity and gas business results in
real incentives for companies to invest in new infrastructure, inter-connection capacity and new
generation capacity, thereby avoiding black-outs and unnecessary price surges. A true single
market promotes diversity.

In its Spring Summit conclusions of 9 March, the European Council endorsed this approach, “pressing for
the EU to put in place an integrated policy on energy” fighting global warming, ensuring security of supply
and enhancing business competitiveness.

Should there be a single EU energy regulator?

With respect to gas and electricity, there are several barriers to cross-border exchanges. The first of these
is, fundamentally, the lack of interconnection capacity that has been constructed. Although this is partly
due to the difficulty in obtaining building permits, it is also apparent that the vertically integrated companies
have little incentive in this respect. However, even when capacity exists, it is often used ineffectively. Often
different operating rules on each side of the border or different tariff systems prevent exchange taking place.
There is also a tendency for all constraints in the system to be superimposed at the borders, even if the
main infrastructure restrictions are internal. As well as ownership unbundling, there is also a need for
different Member States to adopt consistent trading and operational rules to ensure that the maximum
possible use of the network can be achieved. At present, for example, the nomination timetables and
balancing rules differ substantially, even for different networks in the same Member State. A common
regulatory framework will help in this respect and the Commission is looking at ways to improve co-
operation between national energy regulators. The creation of the European Regulators’ Group for
Electricity and Gas (ERGEG) has not provided the governance required, The role of ERGEG would need
to be formalised, and it would be given the task to structure binding decisions for regulators and relevant
market players on certain precisely defined technical issues and mechanisms relating to cross border issues.
This should not replace national regulators but strengthen them. In its Spring Summit conclusions of 9
March, the European Council endorsed this approach calling for “the establishment of an independent
mechanism for national regulators to cooperate and take decisions on important cross-border issues.”

Telecommunications

Is the EU telecommunications market genuinely cross-border at present?

While the existing regulatory framework has led to significant benefits for citizens and enterprises, a single
market for e-communications is not yet a reality. The EU telecoms market is still regulated as 27 national
markets, albeit under a common framework. As long as spectrum, numbers and rights of way are
administered nationally, there will be differences between Member States which make the deployment of
cross-border services more difficult than they would be in a genuine single market. Nevertheless, the
harmonised approach on market definition and market powers assessment—alongside the Commission’s
role in reviewing the regulatory measures imposed by National Regulatory Authorities—has already proved
its worth in consolidating the single market. But market players regard the current variation of regulatory
approaches as an obstacle to the single market, More consistency in the imposition of remedies is needed.
Regulatory tools for harmonising spectrum allocation exist and have contributed to strengthening the
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internal market, but overall the European market for wireless services is still hampered by fragmented
spectrum regulation, while wireless equipment markets are very often global, but the free circulation/
operation of such equipment throughout the EU is often hampered by regulation on spectrum usage.

Is the current EU regulatory framework for telecommunications sufficiently technology neutral?

The current framework is in principle technologically neutral, but this does not rule out the possibility of
having some regulation that is specific to certain technologies. The EU framework is about regulation of
markets, and to the extent that specific markets are linked to specific technologies, some regulation will
also be linked to specific technologies. Although the current regulatory framework includes the principle
of technology neutrality, in some cases (eg from a spectrum perspective), its implementation may not be
defined precisely enough. These issues are being addressed in the ongoing review of the EU regulatory
framework for telecommunications.

Does this regulatory framework require modernisation?

The current regulatory framework has produced considerable benefits, but given the fast developments in
the underlying markets and technologies, it needs attention in a number of areas in order to remain effective
for the coming decade. For instance, important spectrum aspects are not addressed to the same extent as
other regulatory aspects (authorisations, access to infrastructure, market dominance etc). In the context of
the fore-mentioned ongoing review, other potential changes have been identified, which would seek to
consolidate the single market, strengthen consumers and user interests, improve security, deregulate certain
markets, remove outdated provisions and simplify processes in line with the Commission’s better
regulation agenda.

Financial Services

What has been the impact of the implementation of the Financial Services Action Plan as a whole, and in particular
the Markets in Financial Instruments Directive?

The deadline for implementation of the Markets in Financial Instruments Directive is in November 2007.
More time will be needed to assess its economic effects. The Commission is launching an evaluation of the
economic impact of the Financial Services Action Plan as a whole, Results are due for early 2009. However,
two recently published studies assessing the economic impact of the FSAP suggest that the benefits outweigh
the costs, in the long run:

— A study by Europe Economies for the European Parliament estimates a long run stimulation of
trade in the EU banking by 3.4% and a reduction of the cost of capital by 0.1% in the UK, 0.2%
in France, 0.3% in Germany and 0.7% in Italy. An increase in the sustainable GDP growth rate
of EU-15 is estimated at 0.1%.3

— A study by Centre for Economic and Business Research for the City of London estimates a net
increase of the EU financial intermediaries’ economic output by 2% over five years.*

Do you support the Commission’s Code of Conduct on Clearing and Settlement?

The Code of Conduct on Clearing and Settlement is not a Commission, but an industry initiative. However,
the Commission supports the Code. The Code was deemed as a more flexible and faster solution to some
of the efficiency issues currently present in EU post-trading. If properly implemented, the Code will lay
down the foundations for competition between past-trading infrastructures. So far, it has already
significantly enhanced price transparency in the market for post-trading services. The Commission is closely
monitoring the implementation of the Code—via a Monitoring Group which also includes the European
Central Bank and the Committee of European Securities Regulators—in order to ensure that the
requirements of the Code are implemented properly and on time.

6 July 2007

Europe Economics (2007) The Impact of the New Financial Services Framework, a study for the European Parliament’s Economic and
Monetary Affairs Committee; European Parliament, Policy Department—Economic and Scientific Policy, March 2007 (PE 385.623).
Centre for Economics and Business Research (2007) “The Importance of Wholesale Financial Services to the EU Economy 2007, City
of London, May 2007.
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Q196 Chairman: Good morning.

Mr Christensen: My Lord Chairman, Lords, ladies
and gentlemen, first of all, on behalf of the Secretariat
General, 1 would like to welcome you to the
European Commission this morning. I will make a
few introductory statements. I thought it would
better if we started by introducing ourselves at the
very beginning so we get to know each other a bit
more by name and background, particularly those of
us over here. If you agree, I would ask my colleagues
to briefly state who they are and what DG we are
representing today.

Q197 Chairman: Then perhaps we could repeat the
courtesy.

Mr Christensen: Thank you very much.

Mr Inotai: Good morning. My name is Andras Inotai
and I represent the Competition Directorate-
General.

Mr Tholoniar: Good morning. My name is Luc
Tholoniat and I work in the Secretariat General of
the Commission.

Mr Scort: My name is Peter Scott. I work in DG
Information Society and Media.

Mr Stoll: Good morning. My name is Thierry Stoll,
I am Deputy Director General of DG MARKT, the
DG that deals with the internal market.

Mr  Christensen: My name is Jens Nymand
Christensen and I am Director in the Secretariat
General.

Ms Golberg: Good morning. Elizabeth Golberg, I am
Adviser to the Secretary-General.

Mr Dierx: Good morning. I am Adriaan Dierx, I
work with the internal market issues within the
Directorate-General for Economic and Financial
Affairs.

Chairman: Thank you very much indeed for your
hospitality and for meeting us this morning, which we
hope will be a very productive session. May 1
introduce myself: I am Lord Freeman, the Chairman
of Sub-Committee B which deals with the internal
market part of the House of Lords Select Committee
on the European Union. We are well into our inquiry
into the future of the internal market, awaiting the
Commission’s report, or review, which we expect
later this year when we would like to come back to
Brussels to talk directly to some of the
Commissioners before we produce our report at the
turn of the year. May I go to my right and ask Lord
Powell to introduce himself.

Lord Powell of Bayswater: Charles Powell, member
of the Committee.

Baroness Eccles of Moulton: Diana Eccles, member of
the Committee.

Lord St John of Bletso: Anthony St John, member of
the Committee, Crossbench member of the House
of Lords.

Q198 Lord Haskel: Simon Haskel, Labour member
of the House of Lords and a member of the
Committee.

Mr Christensen: Thank you very much. We have
been looking forward to this occasion very much to
discuss this subject with you and I can tell you, my
Lord Chairman, that we would very much welcome
you back here again once the Commission has moved
forward and adopted its Internal Market Review. In
a way, this is an opening to some of these contacts.
This morning is a welcome and, I must say, rather
unique opportunity for us to discuss directly with you
the ongoing review of the internal market.
Strengthening our contacts with national
parliaments is a priority for the Barroso Commission
and its main overarching objective of better
regulation. One illustration is the new procedure of
direct and immediate transmission of all Commission
proposals to national parliaments, which has been in
place since last year and in our opinion is already
yielding very promising results. We value the efforts
from national parliaments to strengthen the
European dimension of their work and we appreciate
very much your making contact with us and coming
here today. Early contacts and consultation is always
very much in the spirit of the Single Market Review,
which we are going to discuss this morning. Before we
go into the substance of the matter I would like to
make a few general remarks on the exercise by way of
introduction. My first remark relates precisely to the
nature of the exercise. This review of the Single
Market is a participatory process which builds on
extensive consultation and takes account of the views
of many stakeholders. More generally, it builds on
the premise that the Single Market is for the common
good of the EU and what we in jargon call “Brussels”
cannot and should not deliver alone. In a larger, more
diverse Europe the success of the future Single
Market will depend on an effective partnership
between all those concerned, in particular within
Member States as well as between them, with the
Commission playing a steering and facilitating role.
Internally, as you will see from the participation at
this table, the work on the review involves many
departments and services of the Commission. Thierry
Stoll, who is sitting to my left, is the Deputy Director
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General from the Directorate-General for internal
market and services. He has kindly accepted to join
us this morning to go into greater detail about the
plans. Colleagues from the Directorates-General for
Economic and Financial Affairs and, I hope,
ultimately, for Transport and Energy when he joins
us, Competition, the Information Society and the
Secretariat General are also present to respond to
your questions. My second remark relates to the
timing of the exercise. As you know, in February the
Commission presented its vision for the Single
Market of the 21% century. This took the form of an
interim report to the Spring European Council. The
report was welcomed by the Heads of State and
Government which gave a clear mandate to the
Commission to come forward with concrete
proposals this autumn and we hope to present the
final report by, I would guess, mid-November. This
should be the starting point for an informed
discussion in the various Council formations in order
to prepare and decide on the key priorities at the next
Spring European Council. Your report will no doubt
prove very timely in this context. My third remark
relates to the significance of the exercise. What we are
discussing today is not routine business. The Single
Market is one of Europe’s concrete success stories
with direct benefits for citizens and business across
Europe. It is the cornerstone of other European
successes, such as the abolition of border controls for
most of us, the creation of a single currency and the
strength of the EU in global trade talks. From a
Commission perspective the Single Market is a living
project, itisnot a “done deal”, a part of the acquis for
which we just have to monitor the implementation. It
cannot and will never be finished business because
it has to adapt constantly to new circumstances
and challenges. Globalisation, enlargement and
technological changes have radically transformed the
Single Market of 1992 and the new challenges on
energy, climate change and the ageing of the
population will transform it once again. This is why
the Commission considers it essential to take stock of
achievements in an open manner and to take a
resolute course of action in order to design a Single
Market which can meet the expectations of our
European citizens and businesses. You will
understand that it is too early for the Commission to
give a more precise list of the priorities and initiatives
which will feature in the final report but the interim
report published in February indicated a number of
avenues to explore. The written reply that we have
transmitted to you also provides some facts and
ideas. My colleagues are here to help you gather the
evidence you are looking for and we will be available
to provide any further assistance you may seek
following the meeting today. At the same time, it

would be very interesting for us to hear your
preliminary views. It may be too early for us to
disclose our final thinking but it is never too late for
the Commission to listen to your experience and
ideas. I hope we can have a fruitful meeting and look
forward to working with you in the coming months.
Thierry, I do not know whether you want to say a few
opening remarks.

My Stoll: My Lord Chairman, ladies and gentlemen,
thank you very much for coming to see us. I very
much appreciate this initiative which is a good
example of democracy being interested and involved
in European matters. I have had the privilege of
appearing before a Select Committee in the House of
Lords in London and I have come to appreciate the
high level of competence of these committees and the
very thorough work that they are doing, which I
think is a model for other Member States. Your visit
is very timely, not just because of the upcoming
review of the Single Market but because I think the
internal market as such is at a crossroads. I have been
heavily involved in developing the internal market on
the side of the Council, especially in the 1980s when
the Single Market was one of the key policies that was
fairly easy to put in place. [ remember the discussions
in the Council when President Delors was the
President of the Commission and Lord Cockfield was
in charge of the internal market, and each Presidency
could boast the adoption of tens of dozens of
directives. Today we may think this was too much, or
too much in one go, but the least one can say is that
very much of the internal market was put in place in
those days and what we are looking at now are the
more difficult parts, the last mile or the last
centimetre of achieving the internal market, although
this will never be a completely finished story. We have
produced the facts about the benefits that the internal
market has brought in economic terms. I would say
that today what is different compared to the 1980s is
more the perception of the internal market and the
way this policy is being developed and, even more
importantly, applied on the ground. It is quite clear
from the works that we are engaged in within the
Commission that the focus will have to change. Of
course we will continue to produce very important
legislation to complete the internal market where this
is not the case, but increasingly I think we will have
to devote our attention to the upstream process and
the downstream process. By that, I mean the
upstream process is to be much more engaged in
understanding how the internal market is working on
the ground and how it is affecting various parts of the
population. We tend to look at the users or
beneficiaries or actors of the internal market as one
single coherent group but we know this is not the case
and when we consult in preparation for legislation
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one criticism that we hear very often is that we only
listen to the usual suspects and we neglect some of the
less vocal constituencies, in particular in the civil
society. It is all too easy to put a draft Bill or draft
legislation on the Internet and ask those who are
interested to comment on this but this will not reach
many of the concerned and affected parts of the
population. We are learning lessons from this as part
of the better regulation process. We need to devote
more resources and attention to establishing the
facts, establishing the real nature of the problems that
we want to address and through the better regulation
agenda seek the best means to address this, whether
legislative or not. Downstream of the legislative
process, the focus will certainly increase on the whole
issue of enforcement, application on the ground,
providing information about the rights and
opportunities of a Single Market and helping to
resolve problems. I think we will come to talk about
this in more detail later on, but one of the keys for the
success of the future internal market will be the way
in which national administrations also take
ownership of the internal market and deal with each
other to apply it from the ground, smooth problems
and not just have the Commission acting as a
guardian of the Treaty to pursue them if they do not
apply the law on the ground. It is a shift in the nature
of the way that we deal with the internal market, less
legislation, better regulation and also more focus on
the non-legislative instruments to make the internal
market work. Itisa change in the approach and in the
spirit in which we want to handle the internal market,
very much in the spirit of the 10 May 2006
Communication which sought to bring the internal
market, and through it European integration, much
closer to the citizens who we have seen are sometimes
concerned about where the European Union is going,
sometimes they view the internal market as a threat,
and they need to be reassured and convinced on the
basis of facts that this is in the overall interests of the
European Union. We look forward to having this
exchange with you today and also in the future and
very much welcome and look forward to the
exchange of views this morning.

Chairman: Thank you very much indeed, Mr
Christensen and Mr Stoll. It might be helpful if we
proceed by asking different colleagues to lead a brief
set of questions and discussion, but I think the areas
that you have already identified as being important
provide a good agenda for this morning. I think you
will find a great deal of sympathy from this
Committee towards your general approach, which is
the Single Market is something that is growing and
we need to be flexible in our understanding of what
the needs of the European Union and its citizens are.
It is a living organism and it is important that our

regulators and those responsible within the European
Union listen to citizens, to consumers, to businesses,
particularly small businesses, and perhaps a greater
emphasis is put upon effective implementation of
existing regulations rather than fresh. I think there is
a great deal of sympathy within our Committee
towards that general approach. I would like to ask
Lord Haskel to start and perhaps he could focus on
the consumer, the citizen.

Q199 Lord Haskel: Thank you very much for your
kind words and for your reception, it has been very
welcoming. What we would like to do is start off by
understanding a little bit more what you mean by the
benefits to consumers and citizens. I would like to
probe this to see whether the rhetoric is, in fact,
reflected in reality because it is a very difficult matter.
Perhaps you could start off by telling us how have
consumers, citizens, benefited from the Single
Market in general?

Mr Stoll: T will give maybe a very general reply to this
to begin with. I need not come back to the growth
benefits of the internal market, benefits in terms of
growth and jobs, because to some extent they are
only partially relevant for the individual citizen and
consumer. What we need to look at is how individual
consumers have felt the benefits of the internal
market. We have conducted a number of surveys in
order to measure this impact, both in real terms and
also in terms of perception. A couple of facts that are
worth reporting are the following: when you look at
the financial side, what is measurable in your wallet,
at the end of the day we can say that the benefits of
the internal market have translated into nearly €500
worth of additional annual revenue or income, or
richness, per head over the last ten years, or even the
last 14 or 15 years. This is the way to translate the
growth of 2.2 per cent that can be attributed to the
development of the internal markets from 1992-2006.
2.2 per cent of GDP does not mean much to a citizen
but€500 in addition does, which may not sound a lot
but you have to consider the population of the
European Union. In terms of concrete rights,
therefore, not just measurable financially but the
rights, the picture is very positive as well from our
findings. Take the possibility of being able to study
abroad, that is one of the major successes of
European integration. It is considered positive by 84
per cent of citizens and 1.2 million students, young
people, have completed part of their studies in
another Member State as part of the Erasmus
Programme. If you ask me what are the three main
flagships of European integration I would quote the
Erasmus Programme as one of the most successful
ones to bring home to citizens that they are part of a
wider union and that they have very concrete rights
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flowing from this. The ability to travel in another
Member State is another clear benefit. Compared to
ten years ago, three-quarters of citizens in the Union
say that travelling is now much easier. I think that
applies even to citizens from countries that are not in
Schengen because, generally speaking, travelling has
become easier. Another very important, decisive
benefit from European integration is the right to
work and live abroad. There are still restrictions, of
course, flowing from the last enlargement but the
right to work in another Member State is seen as a
positive development for 70 per cent of European
citizens. Indeed, more than 15 million European
citizens have moved across borders either to work or
to enjoy their retirement and obviously a number of
them are UK citizens. They can vote and stand for
election in local elections, municipal elections. When
they work abroad they also enjoy full equality of
treatment as regards employment, remuneration,
social security and conditions of work. These benefits
may be taken for granted by the vast majority of
citizens but they are there and when you ask the
citizens they recognise that. In terms of consumers
more specifically, what consumers generally see as a
benefit of the internal market is a wider choice of high
quality goods and services. 73 per cent of citizens
consider that this has been one major benefit of the
internal market, a wider range of products and
services on offer. They also see the positive side of
competition. 67 per cent of citizens very much
welcome the increase in competition in areas like
transport, communication and financial services. It
tends to be the same example again and again but
there are others. To quote telephone prices, they have
come down by 40 per cent between 2000 and 2006
through the abolition of national monopolies.
Consumers, when they go shopping, have a very wide
ranging number of consumer rights when they shop
outside their own country. The majority of citizens,
53 per cent, a smaller majority and I think we need to
look at that, consider that internal market rules have
increased consumer protection within the EU. This is
certainly true when it comes to the levels of product
safety, standards, misleading advertising, unfair
terms in contracts, and air passenger rights where this
has been very visible. We should not hide the fact,
nevertheless, that there can be situations where
consumers feel less secure when shopping abroad.
Certainly they feel less encouraged at the moment to
shop by the Internet, although this is a developing
trend as well with the help of secure payment across
the Internet, for instance, which is one major source
of concern. I would like to highlight in the financial
services sector tangible benefits from financial
integration. One excellent example is the price for
cross-border payments. Since the adoption of the

regulation in 2001 which evened out fees for domestic
and cross-border money transfersin the EU there has
been nearly a ten-fold reduction in the average fee for
a cross-border transfer of €100 from about €24 in
2001 to €2.5 in 2005. The fees for normal, common
financial products like bank accounts still differ
substantially between Member States but the price
discrepancies between banks are falling compared to
areas like the United States or in the Asian market.
One last example which is very telling is declining
retail prices in banking, and in particular mortgage
provision. One experience of opening up in the Dutch
market has diminished mortgage profits by 50 per
cent over just three years. This means that the
consumer in the Netherlands saves €100 a month on
a mortgage of €200,000. All of that is thanks to the
arrival of new entrants to the banking market in the
Netherlands. The story about the benefits for citizens
and consumers, and I think there could be many
more examples, is a positive one. That is not to say
that the opportunities for shopping, buying and
selling across the internal market are totally
exploited. One of the important strands of the Single
Market Review will be how to involve the consumer
better in the definition of policies, again upstream,
and how to ensure that he feels confident enough to
exercise these rights across the Union and feels that
he has equivalent means of redress and equivalent
legal certainty as he would when shopping at home.
We know that rogue traders also exist in the national
markets but we must minimise the risks that exist
from an enlarged market involving 27 Member
States. It is a positive story but certainly one that can
still be improved. There are sectoral areas where the
benefits for consumers have also been very markedly
felt and maybe some of our colleague would like to
comment on that?

Myr Christensen: Thank you. You raised some specific
questions relating to DG TREN and we spoke about
airline liberalisation where all the consumers have
visibly seen a significant drop in the costs of flying.
We also spoke about roaming and I do not know
whether Info Society would like to develop a little bit
more on it because they are examples that people talk
about where the internal market has brought tangible
and proven benefits in a very clear way to the
consumers.

Q200 Lord Haskel: Could you say something about
the energy market?

My Christensen: Let us hear from DG TREN.

Mr Cabau: Thank you very much, my Lord
Chairman. I will talk about the gas and electricity
internal market. This is the process of liberalisation
of the gas and electricity market that started in the
1990s with two series of directives with the first Gas
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and Electricity Directive in 1996 for electricity and
then in 1998 for gas. Then there was a new series of
Directives in 2003. Recently, in January 2007 in its
Communication on the internal market for gas and
electricity the Commission made its first real
assessment of the functioning of these markets and
the reality is that things have improved a lot. It was a
very, very ambitious project because in most Member
States the situation was one of national monopolies,
so nobody could compete with gas or electricity
suppliers and the same companies in most Member
States were holding the network at the same time and
were the monopoly suppliers. As for any network
industry, the process of liberalisation is especially
different because we are trying to liberalise supply but
we cannot liberalise the infrastructure, the
infrastructure has to stay in the hands of the
monopolies, that is the pipeline for gas and the
electricity line for electricity, so as with
telecommunication you have a need to create
national regulators that will ensure third party access
for competitors. It is a difficult process. Clearly the
process has led to very significant improvements with
all the main legal frameworks being in place with
most Member States, with national regulators in
place, third party access in place so the general
framework is working, but what is not working in
many Member States is you need effective
competition to develop and you need market opening
to become something effective. It is not enough to
have rules, or even strong rules, you need to create the
market at some stage. Our conclusions were that
some of the rules were not strong enough to enable
the development of this market. I guess I will come
back later on the more precise issues. Although the
picture is that very good and strong progress has been
made, it is not enough to have effective competition
and effective market opening developing and not
enough to have a single EU market developing.

Q201 Lord Haskel: In your paper about the Single
Market for citizens you make a feature of the euro
being a big benefit to the citizen. I wonder whether
you could say something about that.

Mr Dierx: The euro and the internal market work
together in creating better functioning markets and
better internal markets, so I can go into a bit more
detail on the inter-relationship between the
Economic and Monetary Union and the internal
market if you want.

Q202 Lord Haskel: Really 1 think what we are
interested in is of what benefit it will be to those
countries who are not members of the euro.

My Dierx: Of course, if the internal market functions
well within the euro area you create more
competition within the euro area which leads to lower
prices, and since the countries which are not members
of the euro area tend to import a lot of goods and
services from the euro area they will also benefit from
the lower prices and increased competition within the
euro area. Of course, the countries which are not
within the euro area do not gain all the possible
benefits from being inside the euro area. One
important benefit for consumers from being inside
the euro area is the increased transparency of prices.
Consumers within the euro area can compare prices,
let us say in Belgium and Germany, they can see if
goods are cheaper in Germany and it is fairly easy to
go across the border to buy German products if they
happen to be cheaper. Increased transparency of
prices is a benefit for citizens within the euro area.
This is a benefit that UK citizens will not necessarily
have as much because they have to make the
calculation and they would have transaction costs in
terms of the exchange rate exchanging pounds for
euros. There are some additional costs involved for
non-euro citizens in terms of the functioning of the
internal market. I would say there are some benefits
from an economic perspective from increased
competition within the euro area for non-euro area
countries but citizens outside the euro area lose out
because they miss this price transparency.
Chairman: I think we should try and move on now, if
we may, to the second group of questions. I am going
to turn to Lord Powell to deal with responsibility for
the functioning of the market.

Q203 Lord Powell of Bayswater: Thank you, my
Lord Chairman. Can 1 first say I thought the
Commission’s interim report was an excellent
document and your answers to our questions in
writing were extremely helpful. Thank you for that. |
was around in 1984-85 when the Single Market
initiative was launched and although the goal of a
Single Market was in the Treaty of Rome no-one had
done anything much about it until the early 1980s, so
there had to be a torrent of legislation in the early
days to get the thing geared up and running. I very
much agree with Mr Stoll that we are probably now
past the high watermark for new legislation and the
question is how do we make it function more
effectively. That is a combination of monitoring,
implementation and enforcement. My question is
how are we going to make that better? What does it
mean in institutional terms? First of all, does the
Commission need new powers to make the Single
Market work more effectively? Do we need
something resembling the Competition Directorate
which has strong legal and enforcement powers, is
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that part of the Commission’s thinking? Or are you
thinking more in terms of European level regulators
who would not necessarily be part of the Commission
but, nonetheless, would be European institutions
regulating particular sectors of the market and
making sure that they work? Alternatively, do you
think that we should be using more the technique of
bringing together national regulators at the
European level, with or without Commission
guidance, in order to get better implementation?
Finally, do you think it really has to be left to the
national regulatory authorities with the Commission
looking down from on high, as it were, and
intervening when they see that these authorities are
not fulfilling their tasks? Maybe the answer is it has
to be a combination of all of those, I do not know, it
could be. I would be very interested in your thoughts
about how we achieve this better implementation and
better enforcement because quite clearly there are
areas where the Single Market does not work as it
was intended to do.

Mr Stoll: Thank you very much. I think this is indeed
one of the key issues for the Single Market Review if
we want to improve the functioning of the internal
market in the future. It is the responsibility of the
Member States, of course, to make sure that EU law
is being applied and respected. The Commission has
its role defined in the Treaty as the guardian of the
Treaties, which it usually performs in the guise of
infringements that can lead to court decisions, but
our feeling is that this division of labour with
Member States being responsible for the application
of the law and the Commission sitting on high, as you
say, just pushing a button that launches a missile
called a 226 Letter is certainly necessary but not
sufficient if we want to make sure that we have a
smooth application of the rules. You need to look at
different areas of enforcement. The very first one, of
course, is to transpose directives in a timely and
correct fashion and that is, indeed, the responsibility
of the member States but we are developing a number
of tools to assist the Member States in this task, not
just waiting until the expiry of the transposition of
the deadline to then check whether Member States
have transposed and if they have not then take the
legal route. We are now very much involved in
talking to the Member States from day one after the
adoption of a directive, providing guidance on how
they should transpose the directive because we also
want to be sure that the directive is transposed in an
equivalent way in the 27 Member States. One good
example is the Services Directive which was very
difficult to negotiate, as you will remember, where we
are about to issue a handbook to Member States on
a number of issues that they need to take into
consideration when transposing the Directive,

including such steps as putting in place points of
single contact, administrative co-operation, even the
IT structures that are necessary to ensure smooth co-
operation between administrations. This is quite a
new approach to making sure that when the
transposition deadline has lapsed we do not have to
launch infringements. We will probably have to
continue doing so but we hope to minimise this
aspect. The second important element is what
happens after the directive has been transposed and
this is a daily battle, I should say, because even when
the directive has been properly transposed it
regularly happens that administrations, in good or
bad faith, let us be clear, misapply the law. There we
very much believe that there is not one single answer,
but the one common feature of the various answers is
that this should be a shared responsibility between
the Commission and the Member States. There are
sectors where the directives have imposed the setting
up of regulators in the telecoms area, in the financial
services area there are regulators, in the postal area,
but these regulators should work together and should
be able to address issues in common and deal with the
problems as they arise. Whether there should be an
overarching regulator at the EU level is still an open
question because there are pros and cons. By putting
in place an overarching regulator there is the risk, in
my view, of reducing the responsibility of the
national regulators and just adding possibly another
layer of bureaucracy or making the functioning of
that particular sector more difficult. Of course, it
would have the advantage of facilitating or bringing
under one roof the behaviour, the practice, of 27
national regulators. This is something that has to be
determined on a case-by-case basis depending on the
sectors. I want to emphasise the one common feature
of whatever approach we choose is that there should
be more co-operation between the national
administrations. Where there are no regulators this
must become a daily task, a daily reflex of national
administrations. We know from experience through
the setting up of something like the SOLVIT system
that the national administrations will do so if they are
helped in establishing in particular the IT tools that
are necessary to communicate with each other,
including in 23 different national languages. There is
a lot of work to be done on the use of IT instruments
to network national administration in the EU. It
would be inappropriate if we had a common legal
regime as established under the EU Treaty but we
continue to have national administrations that only
deal with one part of that Single Market, that is their
own national part. Increasingly we would like to see
them as co-owners of the Single Market regulations
and solving problems on a concrete basis by talking
to each other very directly. There is an area which is
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not directly addressed by your question and that is
when we do not have directives, or regulations for
that matter. An important part of the internal market
is simply built on applying the Treaty rules, Articles
43, 49 and 56, the free movement of capital, and
there, of course, the powers of the Commission as
guardian of the Treaties are even more important
because in the absence of secondary legislation it is up
to the Commission to remind Member States of their
duties and their obligations. There we need to think
about transparency mechanisms where Member
States are not bound by directives that they have
negotiated and accepted themselves in the legislative
process where they have to apply the rules of the
Treaty directly. Short of harmonising or other
secondary law instruments we should provide for
more transparency from the Member States. They
should develop a European reflex in making sure
before they act or legislate that they look at the
internal market dimension of what they are about to
do and, if necessary, consult the Commission. We
will be most willing to assist Member States rather
than having to use our powers under the Treaty too
late when they have created legislation that is
creating a barrier to the internal market. This
governance of the internal market will be key to its
success in the future with a common feature, more
dialogue, more ownership between the various
national administrations, but certainly not a one-
size-fits-all solution, it has to look at the specific
needs of the various sectors. That is as far as I will go
on the general comments on governance of the
internal market.

Mr Christensen: Can 1 add to that before giving you
back the floor? As Mr Stoll says, there is not one
single solution to this issue. You may be interested to
know that the President, Mr Barroso, intends to take
to the Commission immediately after the summer
recess a big communication about how the
Commission plays its role in better monitoring,
implementation and infringement work. The whole
idea is to build on the logic that Thierry Stoll has just
described involving far more Member States as
partners of the Commission rather than going down
the legal path, that we work in very close partnership
with the Member States, which is a reflection of the
fact that the Union of 27 is very different from a
Union of six and, therefore, we need to approach our
responsibilities with the aim not that we are not
fulfilling the role right now but we think we can do
better in a Union of 27. It is a far more complex
situation to be in with 27 national systems. We know
that we need to be willing to monitor the
implementation from the perspective of when we
identify problems and it is not only a question of
problems with the national authorities, it may turn

out that we can see in a large number of Member
States there are problems with the implementation on
the ground or that the legislation does not deliver the
objectives set out that was the background for the
whole process and, therefore, we may wish the
Commission, with Member States, to go into a
process of reviewing that piece of legislation and is
there a structural problem, why does it not work, was
it made for a different kind of union or are there parts
of the legislation that merit review because on the
ground the national authorities, the local regional
authorities, across the board in a number of Member
States seem to have trouble delivering the purposes of
it.. Mr Barroso is coming forward with this
communication, which does not mean that we are
stepping away from our role of policing on behalf of
everybody but we are trying to redefine it in such a
manner that we can target it more where it really
makes a difference and there has been an important
breach of Community law or on the ground it makes
a very significant difference for businesses or
consumers that Community legislation is not
correctly implemented.

Q204 Lord Powell of Bayswater: 1 just want to
follow up those two very helpful answers. Am I right
to interpret that in essence you are saying that you do
not see a need for any further transfer of powers or
new powers as such to the Commission but it is a
question of using moral pressure, persuasion,
technology and all sorts of other techniques under the
existing Treaties?

Mr Sroll: Yes, indeed. The Commission is certainly
not looking for additional powers. At the last IGC we
did think about giving the Commission the
possibility of having more direct injunction powers
with the Court of Justice but, on the one hand, we feel
that we need to look at the existing instruments and,
for instance, we are looking at possibly a better use of
Article 86 of the Treaty, competition law, where we
could take action to force Member States to break
down excessive monopoly situations. We want to
reflect carefully on using these instruments. We could
also imagine asking the Court for more direct, more
immediate injunctions where there is a matter of
urgency, but these are powers that we hope to use
only as a last resort. We want to build up a more
preventive and proactive approach upstream than
having to deal with the problems when very often it
is too late. There are areas where this is very critical.
Take mergers and acquisitions, for instance. When
Member States take action to thwart a merger or to
make it more difficult the only way the Commission
can act is by intervening very rapidly and saying very
clearly that this would represent an infringement of
Community law and try to dialogue with the
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authorities and bring them into line. This is the best
approach possible. Of course there will be cases when
we have to go to Court, in particular when we want
clarification from the Court itself on important
questions of law, but this is clearly not the preferred
route. National judges should also become much
more involved and in particular have more training in
Community law so as to have the reflex to look at
incidents of Community law when they have to
decide on practical cases. I would also mention that
increasingly [ think directives will include
mechanisms that will allow the Member States to
apply the legislation properly and in a networked
fashion. By accepting this obligation in the directive
the Member States undertake a commitment to do
everything possible to apply the law which they have
not done in the past. Everything will be helpful but
we are not seeking additional powers, we are looking
for a much smarter use of existing powers, including
in the Member States themselves where they have a
lot of unused possibilities to make the application of
Community law work much better.

Chairman: Thank you very much. May we move on
now perhaps allocating just ten minutes each to the
three last remaining questions which look at specific
sectors. If we could turn to telecommunications first,
then financial services and then energy.

Q205 Baroness Eccles of Moulton: Thank you very
much, my Lord Chairman. You have given us a great
deal of extremely interesting information so far,
thank you very much, which has given rise to many
questions. As we are now getting a bit short of time I
must focus down on telecommunications. This
Committee recently has looked at two directives, the
one that was updating Television without Frontiers
and then the quick Roaming Directive. The first
question I would like to ask you is to what extent has
the telecoms sector moved towards achieving a Single
European Market in the sector or have we simply
seen liberalisation of national markets? What
evidence is there that a pan-European market would
offer greater benefits to consumers? I have got two
more questions after that.

Mr Scort: Thank you for those questions. If I look at
the benefits of the Single Market first of all, what I
think we can see in something like roaming is that this
was a feature which was built into mobile networks
from the very beginning, they were designed under a
Single Market principle that the user should be able
to use that telephone set anywhere in the
Community. From the beginning we were able to
create mobile networks that worked everywhere in
Europe. The recent regulation has addressed the
problem of the high price you pay when you travel
abroad and in that piece of internal market

regulation we have been able to address the high
prices directly and bring down those prices and we
should be seeing that happening in the near future, in
other words this summer. One other thing in terms of
evidence of the Single Market. What we are seeing is
a number of operators are investing as much in other
countries as their own country, so somebody like
British Telecom has large business interests in other
countries of the EU and the same is true of France
Telecom, Telefonica, lots of the incumbent operators
are now working in other markets, competing in
other markets, and they only do that because of the
benefits of the Single Market. The operators certainly
see the Single Market as an opportunity to widen
their marketing area. For pan-European services, 1
have mentioned roaming as the typical
telecommunication service that benefits consumers,
but one of the technical developments that is taking
place in telecommunications at the moment is that
the networks are getting more intelligent, which
means that the provision of the service is no longer
linked to the underlying network. If any of you use
voiceover IP, which is a system whereby you can use
your computer to make telephone calls very cheaply,
this is an example of services that can be operated on
a pan-European basis, there are a few operators that
offer these services on a pan-European basis and
consumers are really benefiting from these services
right now. It is simply because the Single Market
allows the providers of these services to offer them
throughout the EU under a standard set of terms and
conditions. If we talk about television, things are
slightly different there because a lot of the markets
are national because of linguistic restrictions. What
we are trying to do in the update of the Television
without Frontiers Directive is recognise the changes
that are coming about and you have more and more
means to access television programmes in other
Member States and that Directive seeks to allow that
to happen to a greater extent, although it has to be
said that there are some people, like those who work
in Brussels, who maybe do a lot of watching
television across borders but the linguistic barriers
can cause problems for many consumers. Of course,
for the English language programmes where there is
a huge amount of content there are clear advantages
but for other languages the advantages may not be as
obvious.

Q206 Baroness Eccles of Moulton: Thank you very
much for that answer. When it comes to there not
being as much cross-border activity in television, and
that could mean that there is too much emphasis
perhaps on national champions, would you say that
was really because of the linguistic problems? I just
wanted to ask another question about the Roaming
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Regulation. Would you see that as perhaps an
intervention by the Commission that would tend to
be very unusual because there was some thinking
when it was in the process of being developed that
this could be anti-competitive because it was not
allowing the market to sort itself out? I know that it
had been given time to sort itself out but it did not
succeed quickly enough and there was obviously
quite a lot of pressure. Would you see this as perhaps
an unusual need to intervene in something that
should have been left to the market to sort out for
itself?

Mr Scort: 1 think in general the Roaming Regulation
should be seen as a little bit special. It is not usual for
the Commission to get involved in setting retail
prices. The roaming market is a rather strange
market in that it is not under the control of a single
regulator in a single country, it relies on co-operation
between regulators, and it is difficult to achieve that
level of co-operation without some external
influence. That is why over the years the individual
national regulators on their own were not able to
address the problem of high roaming charges and
why the Commission eventually felt it was necessary
to step in and give a considerable warning to the
operators.

Q207 Baroness Eccles of Moulton: Would you see in
the future better co-operation between the national
regulators, so again this sort of intervention would
cease to be needed?

Mr Scort: What we have seen in telecoms is while the
regulators can talk to each other and co-operate with
each other, if they do not have the means of
implementing their agreed policy, a way to make a
collective decision binding on all their members, they
cannot achieve the level of harmonisation, of
consistency, that we would like. As long as they are
relying on voluntary co-operation between each
other there may always be one or two countries that
want to break ranks, so there is a problem there
which we have identified and we are still looking at
possible solutions.

Chairman: Shall we move on to financial services.

Q208 Lord St John of Bletso: Thank you, my Lord
Chairman. In your extremely useful comments you
have made so far you have made it quite clear that the
success of the Single Market will depend on effective
partnership, on more co-operation and greater
transparency amongst the Member States. In the
Financial Services Action Plan there were three
specific objectives: one to create a single EU
wholesale market; second, to create an open and
secure retail market; and, third, to create state of the
art prudential rules and structures of supervision in

the financial services market. Whilst we appreciate
that we have seen substantial reductions in cross-
border transfers and payments, and there has been
much more success in the wholesale markets, we have
seen far less integration in the EU retail services
market. My first question relates to why has
integration in the retail markets not progressed as
well as the wholesale markets, and what can and
should be done to address this failure?

Mr Stoll: Thank you very much. The answer to that
question, and the best answer, is before addressing
the retail end of the market we had to make sure that
the wholesale part of the financial services in Europe
was up to speed, was put in order because of its
importance in its own right, because of its importance
as an engine for economic development and because
of the very competitive nature of those markets
worldwide. It was certainly a priority for the
Commission to make sure that Europe could not only
keep pace with developments in a very globalised
market but, indeed, could develop a state of the art
regulatory environment for this particular sector.
This has proved to be very successful indeed, as is
shown by the fact that some of our major
competitors—the United States—have seen that
their regulatory framework was less conducive to
competitive development of financial services than
the European market and are beginning to look at
Europe as a possible model or standard setter for
some of its approaches. The whole principles based
approach to regulation as opposed to a rules based
approach is gaining more and more ground
worldwide and is inspiring reforms in the US market.
That logic was certainly worthwhile and it has
established the European Union as a leader in the
area of financial services. The retail end of financial
services is obviously less well advanced, although I
have some examples where we are beginning to see
areas where this is moving fast, certainly in the area
of payments, and the introduction and adoption of
the Single European Payment area as of 2008 will
certainly be a positive element in that direction. We
are aware that retail financial services need to be
given more focus, more attention, and without giving
too many secrets about the Single Market Review it
is quite clear that retail financial services will feature
as one of the next important areas to look at and to
be given priority. We know that in the mortgage area,
for instance, the markets are beginning to adjust but
we are looking at this particular area as we are
looking at areas that very directly affect citizens and
consumers, for instance the portability of their bank
accounts, the transfer of data when they move banks,
things which basically make life easier when dealing
with financial services at a retail level. The
preoccupation behind your question also addresses
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one of the issues that it is more difficult to explain and
to bring home the macroeconomic benefits of the
internal market, whether in particular sectors or
overall and, for instance, the development of the
wholesale financial markets are less measurable for
the citizens but they have created greater stability of
the financial framework which is hugely important
for individual consumers. They might not realise this
but certainly it is a shock when you have a crisis and
banks go bankrupt because they have not maintained
a sufficient level of provision, et cetera. The whole
stability of the financial system is clearly of benefit.
We will be looking at the retail end in the context of
the Single Market Review and this is going to be a
priority for the next couple of areas. There are areas
where it will be difficult to make more progress. For
instance, in insurance the recent Solvency I1 proposal
will improve the soundness of that particular sector,
although bringing this down to the possibility for
consumers to access insurance, such as car insurance,
across the Union is not going to be easy but we will
look at this as well. Finally, the whole aspect of
regulation supervision is clearly one that is at the
forefront of our minds. We need to put in place sound
supervision systems, whether these entail the
addition of regulators or not is very much an open
question but this is clearly an area of priority
identified for the next few years. We are moving from
a very successful policy on the wholesale markets and
we want to apply the same recipe to the retail market
and looking at the supervision side.

Q209 Lovrd St John of Bletso: Thank you. If I could
just ask two supplementary questions, one perhaps
on regulation supervision. Commissioner McCreevy
announced in July last year that the Commission
would be initiating a Code of Conduct in preference
toa directive. Do you think that the integration of the
European Union financial services sector can be
better achieved by market-led initiatives as opposed
to regulatory developments?

Mr Stoll: Again, this is a question of case-by-case
analysis. You are referring to the Code of Conduct
on Clearing and Settlement and that was one of the
areas that was not well advanced. It illustrates an
approach that the Commission is probably going to
use increasingly, which is to look first and foremost
at the possibilities that the markets themselves can be
encouraged or guided towards taking certain
solutions themselves. If that proves too difficult or
takes too long then the Commission will reserve its
right to propose legislation to deal with this
particular problem. In the case of roaming this was a
good example. The market had been given notice that
it was expected to behave in a certain way and it did
not, so a directive or regulation, legislative

instrument, was deemed necessary. In the area of
clearing and settlement there was a broad consensus
that guidance, a code of conduct that was business-
led, could deliver what was expected and, indeed, the
first experience has been positive. The first instalment
of the Code of Conduct was delivered on time last
December and we now see more transparency, for
instance in the operations of clearing and settlement.
Of course, there are two more legs to be accomplished
and we will have to judge whether this was the right
approach and if not then think about legislation. So
far we believe this is a good way to do it. We have to
look in the context of better regulation for each
particular sector, each particular problem, what is
the best mix of action, and it could be a combination
of a code of conduct, infringements sometimes, more
persuasion and, ultimately, legislation.

Q210 Lord St John of Bletso: Just one final brief
question. On small and medium-sized enterprises we
have heard and seen a lot of initiatives and a lot of the
advantages to the Single Market, however from the
coalface a lot of SMEs are experiencing problems in
trading across the European Union. What can be
done to improve the communication and the
incentives for SMEs to more effectively operate
across the Union?

Mr Stoll: The whole area of SMEs’ role in the Single
Market would deserve a full chapter and I
understand the Commission is going to issue a paper
on SME:s in the autumn. The first thing that we have
to do is provide a legal framework that is conducive
to SMEs to take up business. They must feel
confident enough to engage in operations across
borders, be it in the very material sense, buying or
selling goods, but also and, increasingly, in the
virtual, on the Internet, on the services provision
through the Internet, so the quality of the regulatory
framework is one very important element. The
second element which we are looking at is how we can
reduce the burdens and complexities for SMEs to
operate in a wide internal market. The whole
simplification exercise that we are engaging in, for
instance, will benefit small and medium-sized
enterprises even more than it will benefit big
companies. There are a number of issues that we
should look at. A Community patent, for instance,
would certainly be of more interest to small and
medium-sized companies than it would to big
companies who are used to dealing with different
European patents. Basically we have to think small,
as it were, when adopting legislation. We have to
measure the impact that this might have on small and
medium-sized enterprises and facilitate their work as
much as possible. The assistance networks, the
administrative co-operation when SMEs encounter
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legal difficulties, they will be more in need of
assistance than big companies who can afford the
cost of an excellent lawyer to take their matter
forward. Itis a complete focused look that we have to
have on the way the Single Market works to the
benefit of small and medium-sized companies. Of
course, sector-by-sector there are things that we can
be doing, facilitating the provision of accounts, for
instance, where there have been measures to lighten
the burdens on companies when providing accounts.
It would be worthwhile presenting a package of
measures that benefit SMEs because there is a lack of
visibility still in what is done to benefit SMEs.

Chairman: 1 think Lady Eccles has one
supplementary on this point.
Q211 Baroness Eccles of Moulton: When the

Directive was in the process of being finalised on the
service industry there was a big debate about
preserving the Country of Origin Principle which was
going to affect SMEs particularly. I believe that the
final Directive meant that the Country of Origin
Principle was considerably weakened. Could you
briefly comment on the effect that might have had on
SME:s in cross-border activities?

Mr Stoll: 1 think this is very much a question of the
glass being half full or half empty. I would certainly
say that provided the Member States transpose the
Directive properly, put in place the mechanisms for
domestic co-operation that are required, the Services
Directive will be of benefit to the SMEs because it has
quite considerably reduced the areas where Member
States can maintain national provisions which can be
an obstacles to SMEs who want to provide services
across 27 Member States. It has added more
transparency in the rules that might continue to
apply on a national basis, so there will be an element
of legal predictability that will help SMEs. As I say,
the whole set-up, the administrative co-operation,
the points of single contact, which are the one-stop-
shops that will have to be set up in all Member States,
will help SMEs do a number of operations in one go
without having to address ten different ministries to
get ten different administrations and papers that they
need to be able to operate. It will definitely facilitate
the life of SMEs. That being said, the proof of the
pudding will be in the eating and that is why we are
watching very closely the transposition of the
Services Directive.

Q212 Baroness Eccles of Moulton: Will the
Commission be able to put pressure on the countries
that are very slow about introducing the points of
single contact, because that seems to be the backstop
for SMEs as they no longer have the COP?

Mr Stoll: This issue and a couple of others have been
identified already as the more difficult ones and that
is why we are tackling them upfront, upstream with
the Member States. We are discussing right now with
the Member States how they have to go about
designing and designating these points of single
contact. Increasingly they see it as a modernisation of
their own national administration which will benefit
not just operators from other Member States but also
national operators because what is true for an SME
from Germany will also be true for an SME from the
UK when they address these one-stop-shops. It is
modernisation of national administrations in the
context of service provision which is going to take
place.

Q213 Chairman: May we turn finally to energy and
perhaps ask Mr Cabau to bring us up-to-date on the
Energy Review and the approach the Commission is
taking, and also the timetable for publication.

Mr Cabau: On the general approach, as you know the
need for reform of the general approach was
described in detail in the two Communications the
Commission published on 10 January 2007. At the
moment what is envisaged is to strengthen the current
legislation based on four main pillars. One pillar is
that we need stronger rules on unbundling. The
current powers do not enable us to have effective
unbundling across the Union, to have effective
separation of the transport interests with the supply
and generation of electricity or the production of gas.
There is a need for more structural rules to be
implemented in the form either of ownership
unbundlings, a complete separation of the network
asset and the operation of the network with supply
interests, or of an independent system operator which
would mean that the network operator would be
completely independent from supply activities. That
is the first pillar, to implement effective unbundling
across the European Union. The second pillar would
be to have strong and independent national
regulators. We have seen from all the work that we
have done, and last summer going to each country
doing country reviews and surveys of the actual
functioning of the market, in many Member States
regulators do not have powers that are strong enough
or are not independent from the government, which
is not a requirement of the current Directive.
Effectively we need to set up independent regulators
that have all the powers needed for a proper
functioning of the market. The third pillar is we have
identified a regulatory gap at the EU level, so a
number of cross-border situations cannot be
addressed properly by the current legal framework.
We need to have a stronger regulatory function at the
EU level. What was envisaged in the Communication
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of 10 January was either to have a European
regulator or to have stronger co-operation of
national regulators either in the existing form or in a
stronger, more institutionalised form. Our current
thinking is that the middle solution would be the best.
We do not need to have a European regulator that
will replace national regulators; on the contrary, we
still need strong national regulators and the
regulatory function at EU level should be there to
strengthen the national regulators, not to replace the
national regulators. We cannot go with a simple light
reinforcement of vague co-operation of national
regulators, what we need is a body at European level
where the national regulators have an obligation to
co-operate together and have the power to adopt any
decision that is needed to fill this regulatory gap, so
take any decisions that are needed at a cross-border
level to make the market work in practice. The fourth
pillar arises from the concern that there is a gap at
cross-border level and that is TSO co-operation.
Transmission network operators need to co-operate
at EU level to develop the same technical codes. At
the moment technical codes that are needed for
electricity transmission, gas transmission, et cetera,
are not entirely consistent across the European
Union which makes it difficult for suppliers to
transport gas or electricity from one Member State to
another. Primarily we need a transmission network
operator to have a strong obligation to co-operate
and to come up with common measures under the
control of this European regulatory body and the
European Commission. Those would be the four
main elements of the package that we are working on.
In addition to that we need a set of more technical
rules. The main thing is transparency. We need to
have a transparent network that has all the
information needed for a properly functioning
market that should be available to any supplier, so we
need to strengthen the current rules on transparency.

These are the main elements. We have an issue on
consumer rights. The market opening became a
reality for domestic customers on 1 July 2007 and we
need to have a set of rules to protect the consumers
and DG TREN have been working with DG
SANCO, for instance, to have a charter of consumer
rights. That is a very important element. As to the
timing, at the moment we are working on finalising
an impact assessment, which is an obligation for the
Commission in any legislative package, so we are
working on that and that will frame the final proposal
that the Commission will make and it is envisaged to
have a Commission decision as soon as possible in the
autumn. That is the current timing that we are
working on.

Q214 Chairman: Thank you very much. I am just
going to ask my colleagues if there are any other
burning questions in their minds before I ask a final
brief question. If not, the European Union Select
Committee heard evidence from Mr Murphy, the
European Minister, quite recently and the question
was has the principle of free and unfettered
competition been in any way compromised by the
proceedings of the recent Council of Ministers. We
were much reassured by his response but perhaps we
can have a similarly reassuring response from the
Commission.

Mr Christensen: This is one of these $1 million
questions. To be totally honest about it, I think the
Commission President at the European Council
aligned himself with the conclusions that we believe
the principle has not been weakened but it is clear
that we will have to see ultimately that the texts as
they come out of the IGC are drafted in such a
manner that we ensure the Commission’s objective
that it is not weakened.

Chairman: I think perhaps we can end on that
positive note. Thank you very much indeed, it has
been a very helpful hearing. Thank you.
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Chairman: Mr Forest, thank you very much for
coming again. We have met you before. I think we are
ready to commence. A warm welcome to Lord
Whitty.

Lord Whitty: Thank you. I gather you have had a
fruitful morning so far, apologies for only doing half
of it.

Q215 Chairman: Before you introduce yourself, and
hopefully make an opening statement and give us
some general guidance, would it be useful if we went
round the table and explained roughly what our
antecedents are?

Mr Forest: Yes, please.

Chairman: Might we start with Lord St John.

Lord St John of Bletso: I am Anthony St John,
Crossbench member in the Lords for the last 29 years,
not that I deserve to be there!

Lord Powell of Bayswater: Charles
Crossbench member of the House of Lords.
Chairman: Roger Freeman, former Minister for
Better Regulation.

Lord Haskel: Simon Haskel, a Labour member of the
House of Lords.

Lord Whitty: Larry Whitty, Labour member of the
House of Lords and Chair of the National Consumer
Council.

Baroness Eccles of Moulton: Diana Eccles,
Conservative member of the House of Lords. Sadly I
have only done 17 years.

Powell,

Q216 Chairman: So, Mr Forest?

Mr Forest: Thank you very much for having
organised this meeting. I have worked for BEUC, the
European consumers’ organisation, for nine years. I
am the Economic Adviser. Basically I am in charge of
advocating consumers’ views on a range of issues
from competition to public activities, trade, financial
services, and that includes the Single Market in a way
and also the other aspects linked to the internal
market, like the euro. What I would like to mention
today as the opening is to underline a few priorities
from the point of view of consumers. The Single
Market Review is a wealth of opportunity to put
consumers at the heart of the competition of the
internal market. For many consumers in the UK, but
also in Europe, it is very difficult to see the concrete
benefits of the European internal market. As a

consumer, you tend not to buy cross-border very
much. In certain sectors it is one per cent of
consumers, as has been told to us, buying cross-
border in the field of financial services, for instance.
For many consumers it is difficult to see any benefits
from the competition in the internal market and,
therefore, difficult to see any concrete benefits from
Europe. It is key to have a more consumer oriented
focus on the review of the internal market. It is
important for us that competition is improved, not
only in the internal market as such but also at a
national level, and that is why we see many benefits
from the sectoral inquiries of the FEuropean
Commission. There has been one in the energy sector
and another one in the area of banking. We would
like to see some concrete follow-up to these inquiries
in terms of best practice, recommendations and
binding provisions, if there is a need for binding
provisions. Those are clearly what we see as the
future priorities for the Commission to make it
concrete for consumers in this area. Even if we have
better markets, it is also important for consumers to
be able to seek redress if they want to buy cross-
border. The Equitable Life case was also important
for us in terms of underlining the need for better co-
ordination between national authorities in terms of
supervision and in terms of redress being given to
consumers. We see the need for consumer confidence
to be strengthened because as long as consumers are
not confident in the internal market they will not even
think about buying cross-border. That is why redress
is very important, as  mentioned. Also there is a need
for consumers to enjoy the same level of consumer
protection when they buy cross-border as when they
buy at home otherwise they will not feel like going
cross-border. Consumer confidence is really key.
This is what we would like to see from the European
Commission because there is too much talk about
easy catch-words like, I am sorry to say, better
regulation and competitiveness and the need to have
acitizen’s agenda which sometimes hides the need for
efficient regulation—for us better regulation should
be efficient regulation—and the need for consumers’
needs to be taken on board, that is the need for
consultation of stakeholders and also proper impact
assessments taking into consideration the impact on
consumers, that is consumer impact assessments in



COMMISSION’S REVIEW OF THE SINGLE MARKET: EVIDENCE

105

23 Fuly 2007

Mr Dominique Forest

addition to the normal impact assessments. I will
stop there.

Chairman: I am going to ask Lord Haskel and then
Lord Whitty to start the questioning.

Q217 Lord Haskel: Thank you, my Lord Chairman.
We have just come from a meeting where much of this
was discussed and we certainly welcome what you
have to say about strengthening consumer
confidence and making the consumer feel that the
Single Market does something for them, but of
course the paper in the spring of 2007 that the
European Council delivered was called 4 Single
Market for Citizens and it sees the consumer as a
citizen. Do you think that as a citizen the consumer
has had benefits, for instance freedom to travel,
freedom to education, freedom to shop across
borders even though familiarity needs to be
increased? Do you think that it is taking too narrow
a view looking at the consumer purely as somebody
who buys things, surely we should be looking at the
consumer as a citizen as well?

Mr Forest: 1 am not working for the citizen so it is
difficult for me to take a view on this which would not
be biased. Of course, all these aspects are interlinked.
Possibly it is much easier for the consumer to actually
buy cross-border when travelling, so in a way if it is
easier to travel to some extent it is easier to buy cross-
border because that might be just the opportunity to
benefit from the price differentials between the
country you are visiting and your home Member
State. At the same time, behind this idea of
considering the consumers there is also a reflection of
how European integration has been managed in
terms of economic integration being a priority as
compared to political integration. I am not taking a
stance on this, but in my view that is an aspect which
needs to be considered. In terms of freedom to travel,
freedom to education, of course there have been
benefits to the citizens but that is only somehow a
small fraction of your life. The other much more
important fraction of your life would be dedicated to
your work, to your family life and, as such, the
economic concrete benefits would be more important
to you. It is a bit of an exaggeration to call freedom
to travel a fringe benefit but somehow it is a fringe
benefit to the Single Market which is more or less
dedicated to economic integration.

Q218 Lord Haskel: We were told that the benefit to
the consumer, if you want to put a number on it, over
the last 15 years was €500. I am sure you have seen
that paper as well. Where do you think the priority
areas need to be to allow consumers to reap the full
benefits of the Single Market in general? Where do
you think the Commission should concentrate in
trying to give the consumer more benefit from the
Single Market?

Myr Forest: In my view I would say there are two
priorities. One is to consider the consumer as
somehow being rational, that is you would tend to
think about buying cross-border only if you get a
benefit from buying cross-border. You would have to
consider the costs of buying cross-border even if there
is a price differential that is to your benefit. In terms
of physically buying cross-border that would be quite
limited. The two key areas which need to be
prioritised are in terms of e-commerce and trying to
improve the confidence of consumers when getting
on-line and buying on-line, in terms of the security of
payments, the liability of consumers in case of theft,
loss or misappropriation of your means of payment,
and also in terms of joint liability; what happens if
you do not get what you have ordered, you get it but
it is damaged or you never get it. All of these aspects
will need to be considered. The second key priority is
in terms of improving competition in the sense of the
way the national markets are functioning, in terms of
dealing with market concentration, in terms of
unbundling, in terms of trying to build a real Single
Market from the wholesale perspective in the area of
energy, banking perhaps, so that it is easier for
consumers to benefit from the Single Market when
staying at home, so to speak, because there is more
competition from the Single Market and they can
benefit from better offers and more choice.

Q219 Lord Haskel: Of course, the euro makes all of
this much easier and more transparent. Do you think
that the consumers in the non-euro countries are at a
disadvantage?

Mr Forest: That is a difficult question to answer
because the benefits of the euro are meant to be long-
term, I would say. There is a very concrete benefit in
terms of transparency but what can you get
concretely as a consumer from transparency if you
cannot buy cross-border because it is too expensive,
too burdensome, you do not know anything about
your rights and obligations when you buy cross-
border. Transparency as such is a benefit but it needs
to be accompanied by very concrete measures to
make it beneficial to consumers. The euro is basically
what a currency is about, trying to put some oil in the
economics and making it easier for the different
markets to function, but as such it is not dealing with
the concrete issues of competition, or lack or
competition, and the lack of transparency or the
uncertainties about your rights and obligations as a
consumer. As such it has some benefits but it is not a
panacea.

Q220 Lord Haskel: 1t allows you to compare prices
more easily.

Mr Forest: In a way, yes, in some sectors, but it is not
because you can compare that, you can buy.
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Chairman: There is one supplementary from Lord
Powell on this point and then Lord Whitty.

Q221 Lord Powell of Bayswater: What makes you
think that consumers want to buy cross-border? For
instance, if you take the example of the United States,
if you live in Massachusetts you are unlikely to order
a washing machine from Idaho. What matters surely
is that if European producers of washing machines
want to sell easily in each country of the European
Union they can do so. It seems to me the whole issue
of consumers wanting to shop cross-border, apart
from in those narrow areas where they live right
beside the border, is a relatively minor one.

Mr Forest: You are quite right about this. Whilst we
do not see cross-border purchasing as a priority,
what really matters is the concrete benefits to
consumers and that could come from providers from
other Member States settling in your country and
making the home market more competitive. At the
same time there can be some instances where, as a
consumer, you would like to buy cross-border. For
instance, the price differentials in terms of motor
vehicles are still quite high across the EU so there
would be some benefit for consumers in being able to
buy cross-border and acquire a car in Denmark, for
instance, as a UK citizen. Although there are
limitations to the priority being given to cross-border
purchasing there are some instances in which
consumers would be better off if they were given the
opportunity to buy cross-border.

Q222 Lord Powell of Bayswater: Maybe some
intrepid British consumers do already purchase their
cars in Denmark. If enough of them did so then the
price of cars in Britain would come down very
smartly.

Mr Forest: Yes.

Q223 Lord Powell of Bayswater: 1 quite agree that
consumer protection is an important issue generally
but cross-border purchasing seems to me to be a very
minor aspect of the Single Market and should remain
so in future, the important thing is to get rid of the
barriers to businesses being able to establish and do
business and offer their products and services in all
the European Member States.

Mr Forest: 1 think you are quite right but, at the same
time, there can be instances in which it is to the benefit
of consumers.

Q224 Lord Whitty: Taking a slightly different angle
on that point, it is certainly true that there must be an
inertia amongst consumers to buy goods unless they
are travelling or close to the border, but in the
developing markets of services and financial services
there is no obvious reason why only one per cent of
EU citizens should shop cross-border in terms of

financial services or, indeed, any service which is
pursued through the Internet, and yet very few do.
Would you put this down to the same kind of inertia
that Lord Powell was talking about in relation to
motorcars where clearly very few would shop cross-
border, or would you put it down to different
regulatory patterns in each of the national markets,
or would you put it down to business inertia whereby
if you are ordering something, even a virtual product
like a financial service, in Britain you always get
referred back to the British provider if you go into the
Internet and do not have access to the Germans or
Spanish who may be better, or vice versa? What is the
balance of the inhibition on cross-border purchases,
particularly in the e-commerce field in general terms?
Mpr Forest: There are two aspects to consider. First of
all, there is an element of market segmentation, that
is suppliers do not want to sell to you because you are
not a national consumer. This can apply in the area
of motor vehicles simply because they think you will
not come back to them if you need to get your car
fixed. This can also work in the area of financial
services simply because they think in terms of what
they call a global relationship with your banker. It is
a bit like marrying your banker. They want you to
come to them to get a mortgage, for instance, and
stay with them to get consumer credit, insurance, a
bank account, whatever, you name it. That is also an
obstacle to you being offered these kinds of services.
In the area of financial services there is also the very
important aspect of lack of consumer confidence.
This can be linked to a number of reasons, like in
terms of language. I would not try to get a contract
from a Greek bank because I do not speak Greek. In
terms of taxes, if you get a product from a provider
located in your Member State you might benefit from
some kind of tax break if you meet certain conditions.
All of these concrete aspects have to be considered.
Also there is a key element in terms of consumer
uncertainty about their rights and obligations even at
national level. The level of financial literacy is very
limited. By the way, I think there was a survey
conducted by the FSA a couple of years ago which
showed that 70 per cent of consumers did not know
what a percentage was. If you start from this very
basic level of financial literacy, or illiteracy, then it is
very difficult for consumers to feel confident about
contacting a provider which is located in another
Member State which means you would fall under a
brand new set of rights and obligations whilst you
might not even know about the rights and obligations
that apply in your Member State. That is why for
many financial services consumers tend to go local, to
the branch which is closest to their home, because
they feel they can have some kind of personal
discussion with the banker or the branch manager.
That has to be considered also and that is why we
would like the priority being given to consumers
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having basically the same level of protection cross-
border as compared to their national level so that
they can feel confident and also that redress is in place
otherwise consumers will not even think about going
to—I will not mention a Greek bank—a Spanish
bank or a Portuguese bank simply because they do
not feel confident and they cannot go back to the
branch manager and ask him or her questions
whenever they are not certain about meeting their
obligations.

Q225 Lord Whitty: Yet some of those banks operate
as multinational companies right across Europe, they
are the same companies, but even within the same
large company you will get referred back to your
local bank. Before I pass on, can I ask you one other
question? A part of what you say is the natural inertia
of consumers, part of it is company practice and
part of it is different regulatory patterns. If the
Commission are looking at greater harmonisation of
the regulatory protection of consumers, one of the
MEPs told me last week that for every 100 business
lobbying efforts he gets, he perhaps gets one from
consumers. Do you think that can be rectified? Do
you think it should be rectified? Do you think that is
an accurate description of the way lobbying pressure
is exerted within the EU legislative process?

Mr Forest: It is quite an accurate description, yes.
Most of the time it is one against 250 or one against
300.

Q226 Lord Whitty: 1t is worse.

Mr Forest: 1t is the nature of the game, so to speak.
There is bound to be an imbalance between
the representation of business and consumer
organisations or NGOs in general. It will be very
difficult to redress the imbalance as such in terms of
numbers. What needs to be done is to take into
consideration the need for this imbalance to be
redressed, that is for the Commission and the other
institutions to keep in mind the consumer dimension
and for this dimension to be reflected in the proposals
for directives in terms of the impact assessments that
are being conducted, but also the way the
consultations are being conducted in terms of giving
enough time for consumer organisations to reply to
consultation and also having a level playing field. If
someone is replying to a consultation there should be
very good reasons indeed for this reply not to be
published instead of having some kind of blanket
exemption: “If you do not want your contribution to
be published, it will not be published”. That is to the
detriment not only of transparency but your ability
to reply to arguments which you might not agree
with.

Baroness Eccles of Moulton: My Lord Chairman, I
was going to pursue the question of the personal
touch in financial services but you probably want to
move on to other questions.
Chairman: No, by all means.

Q227 Baroness Eccles of Moulton: Certainly
nowadays the chance of actually coming face-to-face
with a human being when you are talking about
financial services is a very rare experience, as is
getting a live voice on the end of a telephone, let alone
if you are operating through a computer screen where
it is about as impersonal as it could be. I would have
thought that the tendency would be for people to
become much more used to the remote service rather
than the personal service. The last time any of us
probably confronted our bank manager 1 should
think was 20 years ago. Is there not a tendency now
for it not to be, as it were, direct human contact?

Mr Forest: Yes and no. The situation might vary
from one Member State to another. There is a
tendency for financial services to become more and
more virtual services. I do not want to generalise too
much because I am not speaking on behalf of the
banking sector but I feel, and it is the feeling from the
European Commission, there is a limited willingness
from the banking sector to consider the need for
cross-border supply of financial services to be
facilitated. They have always mentioned the local
factor as an element in that respect. Another
explanation, apart from the need for some kind of
human relationship, would be in terms of the
marketing from big companies and from banks in
particular. If you consider the UK banking sector,
one of our member organisations, Which?, launched
a campaign, “Switch with Which?”, which was quite
successful in terms of telling consumers “You will
find a better offer for your banking services in
another bank” and there were quite a few consumers
switching to other banks but it was quite limited still
in terms of the overall numbers. That might have to
do with the marketing efforts from the big
companies, especially because all the banks
dominating the UK banking market are the well-
established banks with a history in the market. It is
very difficult for new entrants to get a share of the
market simply because in terms of marketing they
have to face huge expenses because there is this
history and also because of the limited mobility of
consumers. In terms of the opportunity costs they are
still very high in terms of switching from one bank to
another which means that you would need to come
up with a very, very good offer indeed as a new
entrant to attract consumers. That would mean on
top of these very, very good offers, which need to be
recouped with lots of new consumers coming to you,
you would need to add all the expenses in terms of
marketing which would mean the new entrants would
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have to face very high barriers to entry. This might
explain also why there is this tendency for consumers
to go to the local supplier, which might not be the
better offer but which is easy, it is close to home and
it is also the brand name they know best. That might
be an explanation for this phenomenon.

Q228 Baroness Eccles of Moulton: Does that apply
right across the EU or is it particular to the UK?

My Forest: It applies across the EU with a small
disclaimer for Germany because in Germany the
level of concentration is more limited, but at the same
time you have lots of regional banks there which
means that at the regional level it is also very, very
concentrated. If you take the whole of Germany it is
not so concentrated but at the regional level it is
concentrated, so that amounts to the same situation.

Q229 Lord St John of Bletso: 1 am acutely aware that
we are almost up in terms of our time with you today.
Clearly one of the major failings of the Financial
Services Action Plan has been the fact that there has
been far less integration amongst the EU retail
services market, and you have raised that several
times today in the banking sector. I want to ask a
supplementary question on banking. I see in your
brief résumé that you were involved in several
consultative groups relating to banking issues, one of
which was the Mortgage Dialogue on the Code of
Conduct on pre-contractual information in the area
of Home Loans. That is perhaps one area where from
the UK there is a tendency for many consumers to
move across and acquire properties in other parts of
Europe and they cannot necessarily get that facility
from their domestic banks. It is a bigger question but
I just want to know what is being done to drop the
hurdles for helping integration in the retail services
market?

Mr Forest: In terms of the mortgage market, as you
mentioned, there will be a follow-up to this whole
exercise of consultation, which is very welcome.
What needs to be acknowledged is the fact thatitisa
really complex area. It is an area in which there are
very different traditions from one Member State to
another. Here, again, the cross-border dimension
might be limited somehow. It is easier when you buy
a house in Spain just to go to the Spanish bank next
door, not necessarily in terms of the knowledge of
your rights and obligations but in terms of having the
notary involved, the evaluation of the property, all
these complex issues that make it even more difficult
for cross-border supply to be realistic, at least in the
short-term, unless the Commission wants to have full
harmonisation across the board of all the regulations
related to the housing market. It might not be better
regulation. I would say the key priorities in this area

should be to improve the situation at national level
and to learn from best practice in other Member
States. The difficulty is that some markets are quite
competitive, the UK is quite competitive, and other
markets are not really competitive, to put it mildly.
There is a need to tailor the initiatives to the relative
situations in all the specific markets. In terms of
improving the situation, and this applies to the whole
sector of financial sectors, there is a need for
transparency and comparability. That does not mean
necessarily that you need more information from the
bank, that might mean there is a need for
identification of the key features of the product so
that you can compare between offers. There is also a
need to deal with the obstacles to switching so that
you are free to choose and change provider in terms
of the early repayment fees, for instance, but also in
terms of binding and tie-in because one of the key
priorities for the Commission in the framework of the
Single Market Review is the field of consumer
mobility, at least that is the message they have been
sending to us. One needs to deal with the issue of
binding and tie-in otherwise as a consumer you are
not free to choose your provider and that has an
impact on the level of competition. As I mentioned,
if you are tied in with a specific provider for 20, 30 or
40 years now, because you have mortgage credits of
40 years’ duration on the market, it is to the detriment
of competition and new entrants being able to enter
the market.

Q230 Lord St John of Bletso: 1 suppose the question
I ask is with the increasing requirements on KYC,
which is essential in good banking practice, it is going
to be difficult for consumers to move providers
particularly outside of their normal domicile as it will
obviously take time to get to understand and know
that particular customer and, therefore, the need for
greater co-operation between financial services
groups will become more and more essential going
forward.

Mr Forest: Yes. There is an element of providers
being able to offer consumers their services, but the
major obstacle would not really be in terms of the
assessment of creditworthiness of consumers, for
instance, but the ability of consumers to move
providers.

Q231 Lord Whitty: In terms of the review of the
internal market, part of that is a look at the consumer
acquis. Do you think there is anything the Committee
should take on board as essential for that part of the
review of the Single Market to be a success for
consumers?

Mr Forest: 1 would not like to deal too much with the
details of the Consumer Act, but what is a priority for
us is for a concrete approach to be taken in terms of
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not calling into question consumer confidence. We
do not see the maximum harmonisation and mutual
recognition approach as viable and leading to more
consumer confidence. Full harmonisation on the
basis of concepts which the Commission has
developed, as in the area of consumer credit, does not
seem to us to be leading to more clarity or certainty

both for providers and consumers. That might not be
the right option either.

Chairman: Mr Forest, thank you very much. Your
organisation had influence in our report on roaming
charges and I think you will probably have some
influence in our report on the review of the Single
Market. Thank you very much indeed.
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Examination of Witness

Witness: MR Davip HALLDEARN, European Regulators Group for Electricity and Gas, examined.

Chairman: Thank you very much indeed for coming
at short notice. We are going to focus on energy
regulation. I will just ask my colleagues on the Sub-
Committee to briefly introduce themselves.

Lord St John of Bletso: Anthony St John, Crossbench
member of the House of Lords.

Lord Powell of Bayswater: Charles
Crossbench member of the House of Lords.
Lord Haskel: Simon Haskel, Labour member of the
House of Lords.

Lord Whitty: Larry Whitty, Labour member of the
House of Lords.

Baroness Eccles of Moulton: Diana Eccles, member of
the House of Lords sitting on the Conservative
benches.

Powell,

Q232 Chairman: 1s there anything that you would
like to say by way of introduction?

Mr Halldearn: Very, very briefly, if I may. First of all
I ought to perhaps introduce myself. I am David
Halldearn from ERGEG but I work at Ofgem, the
British regulator, and I sit for the UK on ERGEG
and also on the Council of European Energy
Regulators as the representative of the UK. The
things I will be saying probably fall into three high
level areas. First of all, I want to say that for energy
the way events are unfolding demonstrates that we
are moving from a world where relying on national
policies to provide for security of supply and
competition is giving way to more emphasis on pan-
European approaches being needed. The second
point is that we really need to have the pan-European
framework of regulation so that we can meet the
needs for this European energy policy that the world
is pushing towards us. The third point 1T will be
making is if we are to achieve that there is a rather
large mountain to climb for the politicians and a huge
amount of political will is needed to fulfil those
ambitions.

Chairman: We are going to start with Lady Eccles.

Q233 Baroness Eccles of Moulton: Thank you very
much. My questions very much focus on exactly what
you have just been saying. The EU is going to become
increasingly dependent on fossil energy supplies
coming from the east, from Russia. At the moment,
before unbundling becomes properly accepted, it is
very difficult to control cross-border transmission

from the east, so assuming that unbundling does take
place and, therefore, transmission can be treated as a
separate entity, as it were, would you think that there
is much chance of the national governments, both
from an economic and political point of view,
becoming totally EU minded and allowing their
systems of transmission to be used equally by both
their own country and the countries to which the
supply will be passing through, for instance Germany
to Portugal? Or do you think that it is not going to be
possible for the national regulators to achieve this
and, therefore, exceptionally this could be a case for
a more centralised form of regulation? I say that with
great hesitation personally, not being a believer in
central regulation.

Myr Halldearn: Maybe I could start with the world as
it is today where already, particularly in gas, we see
transports of gas in sequence through national
transmission networks through Poland, through
Germany, through France, and normally those
transports happen without incident. The work that
we have been doing in Europe up to now has very
much been focused on trying to ensure that we get
greater visibility of how this process works so that we
can ensure that looking forward the networks are up
to the challenge the future brings. Of course, we have
seen incidents where networks have been used to
curtail supplies and that, I think, has been rather a
new feature. From the regulatory perspective,
regulators can play a role in ensuring that the day-to-
day operations of networks are undertaken so that
there is sufficient capacity, sufficient transparency
and proper new investment, although I will go on to
talk about the additional tools that regulators will
need to ensure that happens on a pan-European
basis. Of course, what regulators cannot do is ensure
that the change of mind happens, the cultural shift
happens, so that individual Member State
governments recognise that security of supply,
particularly in gas, is moving from what essentially
has been historically more of a national responsibility
to something that is really more a pan-European
challenge. I am not sure we are quite there yet from
my observation. Clearly that goes beyond the remit
of regulators.

Q234 Lord St John of Bletso: 1f 1 could just get on to
the issue of regulation. Clearly a hallmark of the
success of the Single Market is going to be effective
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partnerships and more transparency between the
Member States, but in our previous meeting they
were talking about the importance of strong and
independent regulators. Could you elaborate on the
communication between the various regulators and
where you think there are deficiencies in the market,
particularly in terms of independent and strong
regulators?

Mr Halldearn: We do think that independent and
strong regulators are an important part of the mix,
the regulatory framework, and the reason for that is
pretty straightforward. First of all, when companies
are operating in this area, particularly when we get to
a situation where we have got properly competitive
markets and proper unbundling, in order to get
people to enter the market they have to have
confidence that the market rules are going to be
interpreted and applied fairly and if people are
putting enormous amounts of money into the
network and the infrastructure they have to be pretty
confident that the decisions that are going to be taken
now and in the future are going to be taken on a fair
and independent basis where the criteria for those
decisions are known upfront, the sort of regulatory
certainty that we have known in the UK for quite a
long time now but does not exist everywhere in
Europe. That is one of the fundamental things that
we are calling for. The fact that it does not exist
across Europe today and what we see are regulators
that in many Member States are not independent
and, in fact, we have seen from time to time at our
meetings that a face disappears from the table
because the regulator has taken decisions which are
not quite as favourable as the government might like,
that is not the kind of independence we need. That is
bad enough on a national basis but if we start to look
at the world in the future where some of these are
decisions that simply have to be taken at a European
level for infrastructure which is truly of a more
European cross-border nature, we have to have the
confidence that the regulatory framework is going to
provide the referee, if you like, who is going to take
decisions in a fair and unbiased way. We think that it
is pretty fundamental.

Q235 Lord Powell of Bayswater: Following on from
that, in our discussion with the Commission they had
a sort of menu of possible ways of regulating different
sectors ranging from a European regulator, a single
figure who might or might not be part of the
Commission, down through a system of co-
ordinating national regulators through to relying on
national regulators. Where do you think it is going to
come out on the energy side? There are always
concerns about giving too much power to European
institutions but, on the other hand, this does seem to
be one sector, rather like the competition area, where
maybe it will be necessary to have increased powers

at a European level to ram through some of the things
which so plainly need to be done.

Myr Halldearn: Looking into the far distant future, if
we have a single set of networks that is run by a single
organisation across Europe with one set of market
rules to cover all of Europe in our electricity and gas
markets then perhaps there is quite a strong
argument for having a single European regulator
suitably independent, suitably powerful, to oversee
the market. Today that is just not where we are.
Today we have what essentially are national markets.
In some areas we have markets which are more joined
together, such as in Scandinavia. We have something
like 38 transmission networks in electricity and many
in gas and those are overseen today by national
regulators essentially. The immediate future is one
where we see national network companies acting in a
way where there is more co-ordination and co-
operation between what continue to be essentially
nationally based network companies to form a
European grid and, looking at the other side of the
coin, a regulatory framework and regulators which
are aimed more at ensuring we have better co-
ordination and a capability to take joint European
decisions between what continue to be essentially
national regulatory bodies. I do not think that in one
leap we are saying we should move to a single
European regulator. There is another reason for that
which I am afraid is just a fact of European life. We
have looked quite hard at the Treaty and European
case law and the ability to create such an all-powerful
European regulator, frankly, would need a change of
the Treaty. For those two reasons, the reality is that
the market is not yet in a situation where one would
say naturally that a single European regulator is the
right answer, we see a more evolutionary approach,
and we would have to go through that rather tricky
thing of changing the Treaty.

Q236 Lord St John of Bletso: The Commission are
coming forward with proposals both on the energy
market and the Single Market more generally in the
autumn. Do you get a sense of which way they are
moving in the case of the energy market as to how
they will structure and strengthen it?

Myr Halldearn: We get the sense that they may move
towards a regulatory agency which is probably going
to be constituted of national regulators. We would
like to see this regulatory agency being given proper
authority to be able to take decisions, as far as we can
within the framework of what is possible within
European law, so that we have the independent,
predictable decision-making that we think is
necessary. I want to stress that the sort of model we
are putting forward is one that we would call the
minimalist model. It is one which still relies on
national regulators doing things that national
regulators should do, perhaps looking slightly more
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broadly than just at national issues and looking
across the border to see how their market interacts
with the one next door, but there are some decisions
which need to be taken at a European level and that
will be done through the regulatory agency.

Q237 Lord St John of Bletso: Will the Commission
be part of this regulatory agency? Will it chair it or
share in it?

Mr Halldearn: 1 think you are starting to touch on the
issue of the interaction between the regulators and
the other European institutions. We would like to see
a position where proper regulatory decisions are
taken by the regulatory body and we know that starts
to push up in some areas against the boundaries of
what is possible and we are fully alert to that. If it
means changing the acquis, changing the framework,
then clearly the Commission have to have a role in
that. Do we think the Commission should be directly
involved in the work of this European regulatory
agency in the day-to-day business of regulation? I
think the answer to that is we prefer not. The reason
for that is the way the Commission is constituted
means that the people who would be responsible
within DG Transport and Energy have a very wide
range of objectives to achieve, which change of
course with different political demands, and
inevitably when they take decisions which are
essentially regulatory in nature they would need to
bring in these different policies, which in our view
does not then lead to the predictable decision-taking
in regulation that we think is necessary to give the
right framework for a competitive and secure market
in Europe.

Q238 Baroness Eccles of Moulton: Just a quick
supplementary. You talk about the minimalist
approach and allowing it to evolve, which is
absolutely right and very much to be applauded, but
it could be that for two reasons we are facing a
galloping situation here which could introduce a
sense of urgency. The two are the security of supply
that we were talking about earlier and all the political
implications in that and how a certain state might be
using energy as a bit of hostage for Europe and the
other, of course, is climate change where there is a
very wide range of views on how threatening this is.
If some of the scenarios that are presented to us turn
out to be accurate then that surely is another reason
why perhaps we cannot do what we would really like
to do, which is move quite slowly.

Mr Halldearn: 1 am struggling to answer the question
without getting a bit technical, and I do not want to
do that really. One of the things that we see as being
fundamental to having a successful European market
is included within the envelope of what I have called
minimalist, which is looking at our networks very
hard and the way investment happens and ensuring

that we have a sound framework for that to happen
but at a European level. At the moment it is very
much a national approach that we have. If we are to
achieve that European approach to investment then
we would need to have a regulatory body which could
take decisions which would ultimately lead to the
capital markets being confident about investing in
networks and infrastructure. The one thing that the
regulatory framework and regulators can bring in
response to the issues that you have raised is to ensure
that we are able to invest in the infrastructure which
can give us access to diverse sources of gas and give
the network companies the right incentives so that
they can respond flexibly and quickly to the changing
demands of developments in renewables, to the
climate change targets, to the fact that LNG
terminals, liquid gas terminals, can turn up at any
point on the coast, not necessarily exactly where the
network has been built. We see the thing that
regulators can really bring to this debate is to be able
to ensure that the networks have access to the
funding and the background regulatory framework
which means that they can respond to the demands
for meeting climate change and also security of
supply concerns.

Chairman: Lord Haskel.

Q239 Lord Haskel: Lady Eccles reflected my
thoughts. What we are doing is we are looking at the
thinking behind the Single Market and, of course,
regulators play a very important role in all of this.
You have explained to us about the security, the
regulation and competition and the role that
regulators play in that, but I wonder whether you
could just say a bit more about the role of regulators
in reducing the carbon footprint? Do you think
regulators have a role in carbon trading and the
European-wide work which is going on in that? You
have told us about the role regulators have in making
sure that there is encouragement to invest in
alternative sources of energy, could you enlarge on
that?

Mr Halldearn: You are asking me to tread a little bit
further than I have to say the thinking in ERGEG has
gone so far, I have to be completely honest about
that. Many ERGEG members do not have explicit
responsibilities for sustainability so the debate on
what role regulators should play in the climate
change challenge, and particularly the carbon
market, is something which is an ongoing debate
within ERGEG. I can give you some views but I
could not ascribe them at this stage to ERGEG’s
views. What I can say is that the core role of
regulators across Europe at the moment is in this
issue of network regulation and the promotion of
competition. It is of growing concern to ERGEG
members in a number of areas and the way market
instruments are used, sometimes to good effect and



COMMISSION’S REVIEW OF THE SINGLE MARKET: EVIDENCE

113

23 Fuly 2007

Mr David Halldearn

sometimes perhaps to not such good effect, in order
to meet climate change challenges is something
regulators should have views on. At the moment
those views are focused on the extent to which these
instruments are first of all the most cost-effective
means of meeting the targets which are put forward
and, secondly, what adverse impacts inadvertently
might these market instruments have on the wider
energy market and, therefore, on customers. I think
regulators are becoming more active in that debate.
What is still an open question is whether
institutionally energy regulators, which mainly are
dealing with ex-ante regulation of energy, principally
energy networks, should have their remit enlarged so
that they can also look at trading in carbon and,
indeed, other forms of derivatives which are based on
or around energy. [ am afraid I cannot give you more
enlightenment on that at the moment.

Q240 Lord Haskel: Y ou do not think that the powers
of the Commission need to be increased so that they
could be more effective in this area?

Mr Halldearn: 1 have a view that as far as anti-
competitive practices are concerned we are quite
happy that DG Competition has a role to play. As far
as the regulation of the carbon market is concerned
and, going on from that, the regulation of renewables
derivatives, I find it much more problematic. For the
same reasons I argue that I have some concerns about
the Commission acting as the regulator directly, I
think those concerns apply equally in the area of
sustainability derivatives.

Q241 Lord Powell of Bayswater: Just asking you for a
moment to take off your ERGEG hat and to put on
your Ofgem hat, do you think British energy
companies are seriously disadvantaged in Europe by
the present market and regulatory situation? Do you
think British consumers are at alldisadvantaged vis-a-
vis consumers of other European countries, or do you
think we are quite nicely placed and should be
reasonably content with our lot?

Mr Halldearn: 1 think if you look at our position as an
island, if you were to cut away from the rest of Europe
I think you could say that the market in Great Britain
is working quite effectively at the moment, but if you
look a little bit more widely then you see that Britain is
quite dependent on imports of gas and, therefore, we
are tied partly by pipelines to the sources of the gas
which are the other side of Continental Europe. Of
course, potentially British consumers are quite badly
disadvantaged by events in Europe and, therefore, it is
quite important to get the framework in Europe right.
As far as the companies are concerned, no doubt you
will be asking this question yourself, from my
observation companies corporately and the message I
get they would like to see more liberal markets in
Europe. They are companies that are used to

operating in a liberal environment. Those few that
remain in independent ownership would very much
like to get access to Continental European markets. |
think the answer is that there are clear advantages for
British consumers, and British companies as well, in
having more liberal European markets.

Lord Powell of Bayswater: At the moment we are
probably relatively well-placed vis-a-vis others. 1
absolutely accept your main point, which I agree with.

Q242 Lord Whitty: Following on from that, we have
moved away from state-owned national providers,
although notentirely fromthat, but certainly not from
national champions. Insofar as we have moved, we
have moved into relatively few large companies
dominating the energy supply market. Whereas you
may say that the British competition system works for
the consumer in terms of ability to switch and
relatively low prices, until recently, actually the
market structure is not that competitive, there are
relatively few companies across Europe which
provide energy. If the regulators are not able or the
politics are not right for a European-wide regulatory
policy to drive this, do you foresee more mergers in
order to get into the markets or do you see possible
investment from outside Europe to dominate the
energy markets from energy rich countries? If so, do
you think that the energy regulators and the
competition side are strong enough at the moment?

Mr Halldearn: DG Competition, of course,
undertook a sectoral inquiry into energy, the results of
which were pretty stark in terms of the degree of
market concentration, the difficulty of companies
being able to get into the market, getting access to gas
and areas where the market is essentially foreclosed.
Whilst it is impossible to comment on any individual
merger case in advance, I think that we would be very
concerned if there were further mergers which meant
that the market became more concentrated. That is a
general concern that we have. We are very supportive
of the efforts of DG Competition at the moment to try
to address some of those concerns, particularly in the
area of contracts. On the question of whether there
needs to be more empowerment of regulators, I think
that DG Competition does a very good job and I am
very pleased that they are now starting to look at
energy whichissomethingthatisarelatively new thing
for them. If I could come back to my home turf, if you
like, of ex-ante regulatory authorities, if one looks at
the UK where we have a strong independent
regulator, our regulator—Ofgem—has managed to
act as what you might call a catalyst for promoting
competition in our market. Do other regulators have
the power to be able to play that role within their own
markets or, indeed, perhaps slightly more widely
within a European context? Today the answer to that
question is pretty much no, they do not have sufficient
powers forindependence. It would be possible to draw
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up alist of the waysin which regulators are short of the
powers they need to be able to do that but in many
cases they are either dependent on their ministry to
endorse the decisions they take or in other areas in the
first place they do not have the powers at all to address
some of these concerns.

Q243 Lord St John of Bletso: Lord Whitty asked the
question I was going to ask.
Mr Halldearn: 1 see. It is moving down the table!

Q244 Lovrd St John of Bletso: 1t is inevitable that we
will see more mergers in the European energy sector.
As he has asked that question I will ask another
question, which is what role does the European Court
of Justice play and is it changing?

Mr Halldearn: Of course, the European Court of
Justice has played a role and I guess it will play a role
in relation to the infringement proceedings for non-
implementation of the second package of legislation.
It is an interesting question because I rather thought
of the European Court of Justice as being a rather, if
I may say, ponderous mechanism in order to get
decisions. If we were to rely on the more regulatory
decisions to be appealed to the European Court of
Justice then I think we would end up with a
regulatory framework which would be sclerotic. It is
not the kind of certainty that one would like to see
within an effective regulatory framework and it seems
to me, and to ERGEG more widely, if we are to have
an effective framework for Europe then having clean
decision-making with a quick and effective appeals
process with ultimately and inevitably a backstop of
the European Court of Justice, which I do not think
one can avoid, that would be a better mechanism
than relying on the European Court in the first
instance.

Q245 Lord Powell of Bayswater: This is probably
outside the ambit of our inquiry but, out of interest,
what do you think would be the view of European
energy regulators if major companies outside the
European Union waded in to buy energy suppliers
within the European Union? I was thinking of
Gazprom and others.

Myr Halldearn: How can I put this? I think that there
would be a serious concern among energy regulators
if there were a significant move from upstream
players into downstream, a significant concern. That
is probably understating it actually. They would be
very worried.

Q246 Lord Powell of Bayswater: They would be a
flurry in the chicken coop?

My Halldearn: Yes, I think so.

Q247 Baroness Eccles of Moulton: When you were
talking earlier about how dependent or otherwise we
were on the success of the market in Europe, I
thought we were going to be pretty independent in
the liquid natural gas plants that we were building
and we were going to be importing the gas from
somewhere like Algeria, which is way away from
being dependent on what is coming through Europe
from Russia and in that way we were going to be less
dependent on supplies coming through Europe than
might otherwise have been the case. Is that correct?
Mr Halldearn: 1 think the UK is very well-placed in
relation to having terminals which would give Britain
access to the liquid natural gas market, which is more
a global market. However, the underlying point I was
trying to make was that for Europe more widely
having access to diverse sources of gas is going to be
important and that argument applies to Britain as
well. If we have access to piped gas and access to
LNG then that must be better for Britain than just
having access to LNG and relying on that totally.
Although I think that Britain is quite well-placed now
in terms of diversity, if we can improve access
through our piped gas supplies then that will be better
still. For many continental countries they are still
very, very heavily dependent on gas coming through
the eastern pipes and, therefore, it is to be welcomed
that there is a new gas pipe coming from the Caspian
and there are proposals for gas coming from
Morocco and there is a lot of investment in LNG
terminals. Because these events are happening so
quickly and the investments are happening now, the
whole debate on how one gives certainty to these
investors about how secure their investment is, is a
really important debate to have now. I am hoping
when the Commission present their package of
legislation it will have a very clear picture about how
the regulatory framework is going to provide that
regulatory predictability and certainty that we think
is absolutely fundamental.

Q248 Baroness Eccles of Moulton: A word that has
not been raised at all which has got a lot to do with
private sector confidence in investment is nuclear, of
course. That is a subject we have not touched on at all
and that has to be quite key, does it not?

Mr Halldearn: Yes. I find nuclear is such a difficult
debate to have around European tables. From the
perspective of the regulatory framework, we would
be unhappy if there were a framework which
discriminated against nuclear or did not provide the
same amount of certainty and predictability that
investors in nuclear developments need. Of course,
for national countries and within the ambit of their
own national energy policy they are free to choose
how they want to develop their generating capacity.
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We would like to see a framework which would not
discriminate.

Q249 Chairman: Mr Halldearn, thank you very
much indeed. You have answered our questions with
great clarity. We will send you the transcript for

correction, although I am sure it will not be needed
because you spoke so clearly. Thank you very much
indeed. Could you give our regards to Sir John and
thank him for his earlier evidence.

Mr Halldearn: 1 will do that, thank you very much
indeed.

Chairman: Thank you.
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Powell of Bayswater, L
St John of Bletso, L
Whitty, L.

Examination of Witness

Witness: Ms FERNANDA FERREIRA Dias, Single Market, Portuguese Presidency, examined.

Chairman: Why do we not introduce ourselves,
starting with Lady Eccles.

Baroness Eccles of Moulton: Diana Eccles, member of
the House of Lords. I sit on the Conservative
benches.

Lord Powell of Bayswater: Charles Powell, member
of the House of Lords, independent.

Chairman: I am Roger Freeman. I sit on the
Conservative benches and I am a former minister.
Lord St John of Bletso: Anthony St John, also a
Crossbench independent member of the House of
Lords.

Lord Haskel: Simon Haskel, Labour member of the
House of Lords.

Chairman: My research assistant right at the end is
only present for the formal session after which he and
our diligent shorthand writer will depart for some
intellectual rest.

Lord Whitty: Larry Whitty, Labour member of the
House of Lords.

Q250 Chairman: Thank you very much for joining
us. Would you like to introduce your good self?

Ms Dias: Yes. My name is Fernanda Dias. [ work for
the Permanent Representation of Portugal to the EU.
I have been working in the Permanent
Representation for three years. I deal with
competitiveness issues, internal market horizontal
issues, that is things related to the Lisbon Strategy
horizontally, the Single Market Review, the Services
Directive and the package of the free movement of
goods. I also deal with consumer protection and
tourism  policy. Competitiveness, consumer
protection and tourism are within my portfolio. I
brought a tourist film from Portugal with very
beautiful scenes of Portugal. It is a four minute film,
so it is quite short, but it is very nice. I would like to
give it to you.

Q251 Chairman: We will screen it at our next
meeting. Thank you very much.
Ms Dias: At the beginning!

Q252 Chairman: It might help you if I could just give
a minute or two on the background and why we are
here. Perhaps you would like to give us some initial
guidance and then we will ask our questions. We are a
Sub-Committee of our main Committee and we deal

with the internal market. We have been engaged for
a number of months taking evidence from a variety
of sources. We have come for our first visit to Brussels
and we will be coming back in November after the
Commission produces its review to talk to
Commissioners. We are focusing on what needs to be
done in terms of further development of the internal
market, both from implementation, the policing of
the internal market, the emphasis upon trying to
improve its accessibility, particularly to small and
medium-sized enterprises, and the impact on
consumers and citizens. We have three particular
foci: one is telecommunications, the other is energy
and financial services is the last one. We would
appreciate any initial comments you might have as to
how the Presidency is approaching the timetable for
action up until 31 December. We hope to complete
our work by Christmas so that we might be able to
publish perhaps in the New Year, January or
February. Do any of my colleagues have anything
else to add to that? No.

Ms Dias: My portfolio does not cover those three
areas that you have mentioned. I discussed this with
Mr Fassoulas by e-mail. In the Perm Rep there are
150 colleagues, so as you can imagine the internal
market is everything, it is the core of the European
Union. I focus on the horizontal part of the internal
market and 1 would advise you to contact my
colleagues on those detailed questions. I would not
dare to intervene in such sensitive issues like energy
and telecoms.

Q253 Chairman: We are much more interested in
hearing from you about the general issues.

Ms Dias: Okay. As regards the internal market, as
you are well aware there is a Single Market Review
that has been taking place since 2006. In the context
of that Single Market Review the European Union
will evaluate what to do in the 21st century for the
internal market that we have, and that is a challenge
for us all. It has taken two years to think it over. All
stakeholders are involved in this discussion and
different meetings have taken place. The Commission
should present their final report at the end of October
or the beginning of November. This is the latest news
from them. As regards the content of this paper, it
will be a very political one and it will be accompanied
by some legislative and non-legislative proposals. It is
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a kind of action plan, although the Commission does
not like to call it that. As far as the Presidency is
concerned, the Portuguese Presidency will first
organise a workshop on the Single Market Review
and this workshop will take place in Brussels on 20
September. It is a workshop that has been organised
with the Commission, with DG ECFIN. There were
previous workshops with other DGs because this is
so wide it involves everyone. This one is being
organised with DG ECFIN and it will have the
participation of Professor Rodrigues. Professor
Rodrigues is the so-called “mother of the Lisbon
Strategy”. It was her who created and wrote the text
of the Lisbon Strategy in 2000. She will chair one of
the panels in this workshop. She will give a very good
input. She is presently working for the Prime
Minister of Portugal and is the co-ordinator of the
Portuguese Presidency in his Cabinet. After the
report of the Commission is presented the issue will
be submitted to the Council of Ministers which will
take place here in Brussels on 22 November, and it is
the Competitiveness Council. It will be chaired by
our minister of the economy. I cannot tell you at this
stage how the issue is going to be submitted to the
Competitiveness Council because we are dependent
on the Commission’s paper. If the Commission
presents it in mid-November, because they were
telling us end of October and now they are saying the
beginning of November, we cannot do much in the
lower structures. It will be for a policy debate and
exchange of views and we will have some debate in
the Competitiveness Council on this issue.

Q254 Chairman: We heard this morning in the
margins of taking evidence one of the officials saying
mid-November.

Ms Dias: There are different versions.

Q255 Chairman: That rather alarmed me.
Ms Dias: 1 know.

Q256 Chairman: Following the Competitiveness
Council, presumably if there is major legislation
proposed it would have to go to the following Spring
Council?

Ms Dias: The intention of the Portuguese Presidency
is to include a reference to the Single Market Review
in the conclusion of the December European
Council.

Q257 Chairman: As quickly as that? Good.

Ms Dias: Not all the proposals will be ready by then
because this is a political document that will be
accompanied by proposals, it does not necessarily
mean that the proposals are going to be ready at the
same time the report comes out so it will be scheduled
for the Spring Council as well.

Q258 Lord Powell of Bayswater: | imagine the prime
preoccupation of the Portuguese Presidency will be
the amended Treaty and, therefore, all the political
energy of the Council, and above all the December
Council, will be focused on that. I know you hope to
do it before December but I would guess that
realistically December will be the earliest target. Are
you going to have much time to get into the substance
of the Commission’s proposals during your
Presidency or is this essentially going to be postponed
to the Slovenian and French Presidencies to bring
through?

Ms Dias: The proposals on the content of the Internal
Market Review?

Q259 Lord Powell of Bayswater: Yes.

Ms Dias: Even if the proposals come with the report
it will be a bit too late because we will be at the end
of November by then.

Q260 Lord Powell of Bayswater: Even the political
report from the Commission, the main report, to get
serious consideration of that in the two weeks, let us
say, between the end of November and the beginning
of December looks a bit ambitious.

Ms Dias: 1t will be in the December European
Council, that is for sure. Professor Rodrigues’ idea,
who is the person I told you is co-ordinating for the
Presidency, is to put it in the December European
Council Conclusions. As regards the negotiation of
the Treaty, there is an informal Council meeting mid-
October and the goal is that point.

Lord Powell of Bayswater: 1 recognise the goal is that.

Q261 Chairman: Could you tell us a bit more about
the workshops? Who will be invited to participate
and will there be any minutes taken or document
produced?

Ms Dias: Yes, of course. This workshop will have
three sessions and one round table at the end. The
majority of speakers will be academics, so economists
mainly. They will come from different European
Member States. They will present works that they
have been doing in their universities and the themes
essentially deal with the European Monetary Union,
the Single Market in a globalised context, so the
external dimension, and the problems of governance
in the internal market. It will have a wide
participation so participants will cover all areas of
interest. The institutions are going to be invited,
members of the Economic Policy Committee—
EPC—are going to be present of course, Permanent
Representations will be there, businessmen and other
people. I think they envisage including some
participants from the consumer side.
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Q262 Chairman: The purpose of my question is that
we will be in recess, the UK Parliament returns on
8 October, and then we will start our hearings and
deliberations again. It would be helpful to receive at
least a summary of some of the discussions and
presentations. Would you recommend that we go
through UKREP, the UK Representation?

Ms Dias: Yes, of course.

Q263 Chairman: 1 think that would be very helpful.
Ms Dias: We will forward all the papers. Mrs Clelia
Uhart from the UK Permanent Representation will
probably participate in the workshop as well.
Chairman: Thank you.

Q264 Lord Whitty: Y ou talked about the horizontal
issues, but from the point of view of the Presidency do
you have a view which may or may not be the same
as the Commission as to what the most important
horizontal things to tackle are in this strategic review
of the internal market?

Ms Dias: 1 prepared some notes. We do perceive that
there are common points. There was a public
consultation that began the whole process of the
Single Market Review and in that public consultation
it was clear what sectors should be tackled and what
were the most urgent sectors. Those were the services
sector, specifically retail financial services, insurance,
transport, energy, taxation and free movement of
workers as well as intellectual property rights. Those
are the sectors where more needs to be done in the
internal market for the 21% century. The challenge
now is not to complete the internal market because
the internal market will never be completed, it is an
ongoing process. The opening of this market and the
opportunities that it will allow for Europeans, both
firms and citizens, is the real challenge for the 21%
century. In the context of these sectors I have just
mentioned, the Commission will present proposals
for these sectors in detail, so communications, other
initiatives, legislative and non-legislative, will be
presented in almost all of these areas.

Q265 Lord Whitty: When you talk about “sectors”,
some of those are sectors in the sense of industrial
provider sectors and some of them, like the free
movement of labour and intellectual property, can
cross several sectors. I thought by horizontal issues
you meant more the issues which cover several
sectors. If you take intellectual property, what
priorities would you have within that area?
Intellectual property covers a whole range of
different things from music or whatever through to a
whole range of innovation and so forth. Within that
intellectual property portfolio have you some
particular areas of interest?

Ms Dias: Yes. As the Portuguese Presidency we have
a colleague dealing with intellectual property rights,
so he could tell you in more detail what are foreseen
to be the main issues to be tackled. When 1 said
horizontally the internal market will have to be
adapted to this reality of the 21st century, I told you
the sectors in which work needs to be done and, you
are right, I should have finished by saying the
horizontal part of the internal market which is
underneath all this is that we should keep better
articulating internal market policies with other
sectoral ones, like the ones I referred to, and we
should improve the mechanisms of assistance and co-
operation between Member States because they have
proven to be a very good impetus for the internal
market, mechanisms like the SOLVIT network for
example. I do not know if you are acquainted with
that.

Q266 Lord Whitty: We have seen the big sign on the
side of the Berlaymont.

Ms Dias: Exactly, celebrating five years. The
SOLVIT network has been a success. It solves
problems of businesses and citizens in an informal
way. These kinds of proceedings should be
developed. Of course, better regulation principles,
which are so dear to the UK, should be underneath
all the initiatives that the European Union does and
also at Member State level. For all of this we have an
action plan, which is the Lisbon Strategy. We have
had it since 2000. The Lisbon Strategy should be the
horizontal plan covering everything that the Union
has for its economic development, also covering
social and environmental aspects. That is the whole
picture.

Q267 Lord Whitty: That is pretty broad.

Ms Dias: Exactly. It is broad but then you go into the
detail. The Lisbon Strategy sets the framework but it
goes into detail.

Q268 Lord Haskel: Of course the difference that the
Presidency can make is the determination with which
you can drive a project forward. I was trying to assess
from what you were saying how determined the
Presidency is to drive this forward. Do you think that
what we need is more of the same to achieve the
Lisbon agenda, to drive the Lisbon agenda forward,
or does the Presidency think that it needs a whole new
vision and that we have come to an end of what the
Single Market was originally and now we need to
perceive it in a different way?

Ms Dias: 1 am glad you mentioned one word there,
which was “vision”. We are working on more of a
vision paper. We need a vision paper, we do not need
a mere communication, and that is the expression the
Portuguese Presidency, my authorities use when they
talk to the Commission. As you may be aware, in
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2008 a new cycle is going to be launched within the
context of the Lisbon Strategy and it will cover the
period between 2008 and 2010. We are also working
in parallel with the Commission on the launching of
this new cycle and with Slovenia which will have the
Presidency in March 2008. The three of us are
working together. This shows how involved Portugal
is in this context because the Lisbon Strategy, as I
told you, is the global context and the Single Market
Review is a piece of it, although there are other parts.
It is included in the launching of this new cycle. I can
guarantee that our Prime Minister is very concerned
with this. We are working very closely not to
dramatically change it because the Lisbon Strategy
has proved to be the right action plan, but what it
needs is some adjustment. It was drawn up in 2000,
reviewed in 2005, so midway between 2000 and 2010,
and it was decided in 2005 to make a cycle of three
years which will end in 2008 to take stock of what has
been done and if it needs adjustment or not. It will not
change in essence because Member States realise that
this is the action plan we need. We are on the right
track. You put this into practice but you do not
expect the following year to have all of the results.
2007 is the first year since 2000 when all of the
instruments will be working for the first time, so it is
really the first year when we can see some results.
From now on we hope to improve it, of course.

Q269 Lord Haskel: So what is the point of a vision
paper if you feel that we will achieve it through more
of the same, so to speak?

Ms Dias: 1t is not more of the same because, as I told
you, it needs some adjustment. It was drawn up in
2000, we are in 2007 and all Member States realise
that it needs adjustment mainly in two areas. The
external dimension has to be different, the Lisbon
Strategy did not take that into account much in 2000,
and also the macroeconomic policies have to be
drawn and adjusted for the functioning of the whole
plan. These two areas will have to be better involved,
let us say. These are the adjustments that we are
proposing in this vision paper for the new cycle.

Q270 Baroness Eccles of Moulton: 1 want to come on
to undistorted competition. The word “undistorted”
was taken away as an adjunct to competition at the
eleventh and a half hour just as the Treaty was being

agreed. I wonder to what extent the Presidency is
concerned about that or whether they see the
replacement of it in the protocol is going to give
sufficient legal backing to the Single Market being
able to exist within an atmosphere of undistorted
competition.

Ms Dias: That was something that came up at the last
minute at the request of one Member State. When
our Prime Minister addressed the press the following
day he was quite clear that from the European
Council in June he has a very clear mandate and
Member States made clear their intentions for a new
Treaty, so that cannot be changed. As regards this
detail you are speaking about, how can it influence
this? The internal market is the core of the European
Union and it will stay like that, it is not because there
is one word missing that that makes a difference. For
Portugal, for example, the internal market means a
lot. We are good defenders of harmonisation. We
defend harmonisation because we feel the way
forward has to continue to be like that. You cannot
pass harmonisation totally to other kinds of
regulation in this regard. You can build on the
internal market in non-legislative ways but you
cannot forget about harmonising. This will continue
to play a very important role and I do not think this
detail will make a difference to the internal market in
the context of the new Treaty.

Q271 Baroness Eccles of Moulton: Y ou do not think
it gives greater opportunities for protectionism where
a government might want to be protective towards
certain markets?

Ms Dias: Not really. We have built a lot already and
achieved a lot. This year we celebrated 50 years of the
Treaty of Rome, as you are aware, so we had very big
celebrations during the German Presidency. Do you
imagine that Minister Schuman 50 years ago would
have imagined that 50 years afterwards there would
have been a single currency for most of the Member
States or such dense policies and people travelling,
living and working in other places in Europe? I do not
think so because this was achieved step-by-step. I do
not think that this detail will destroy what we have
achieved in 50 years.

Baroness Eccles of Moulton: Good. Thank you.
Chairman: Thank you very much, that concludes the
formal session.
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Eccles of Moulton, B
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Haskel, L
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Powell of Bayswater, L
St John of Bletso, L
Whitty, L.

Examination of Witness

Witnesses: MR CARLOS ALMARAZ, Senior Adviser in Internal Market and Legal Affairs, and MR VINCENT
MCcGOVERN, Adviser in Internal Market and Industrial Affairs, BusinessEurope, examined.

Chairman: A very good afternoon to you. Thank you
very much for coming. We will introduce ourselves to
begin with and then explain very briefly the timetable
of our inquiry. Then perhaps you would introduce
yourselves and make any general comments and we
will open up to questions. If  can ask my colleagues to
introduce themselves, starting with Lord St John.
Lord St John of Bletso: Anthony St John, Crossbench
member of the House of Lords.

Lord Powell of Bayswater: Charles
Crossbench member of the House of Lords.
Baroness Eccles of Moulton: Diana Eccles,
Conservative member of the House of Lords.
Chairman: Roger Freeman, the Chairman.

Lord Haskel: Simon Haskel, Labour member of the
House of Lords.

Lord Whitty: Larry Whitty, Labour member of the
House of Lords.

Chairman: We commenced our inquiry into the future
ofthe Singl