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I ntroduction

1. On 8June 2011, the Commission presented apabfor a Directive of the European
Parliament and of the Council on the right of asdesa lawyer and on the right to
communicate upon arrestThis proposal is the third measure (C, withouslegd, + D) in
application of the Roadmap for strengthening pracaldights of suspected and accused

persons in criminal proceedings, which was adoptethe Council on 30 November 2089

! 11497/11 (proposal) + ADD 1 REV1 (impact assesgjne ADD 2 REV 1 (summary of
impact assessment).

2 0J C 295, 4.12.2009, p. 1. The first measure ,(0W"interpretation and translation) was
adopted on 20 October 2010 (OJ 280, 26.10.201p, The second measure ("B", on a letter
of rights) has been adopted on 26 April 2012 arltiseon be published in the OJ.
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The Commission presented its proposal at Mingtlevel at the JHA Council meeting in
September 2011, where Ministers discussed the pabpogeneral terms. At the

JHA Council meetings in October and December 2016 Presidency presented a "state of
play" regarding the work that had been carriedpoidr to the respective Council meetings in

the preparatory bodigs

Since the JHA Council meeting in December, trerkivig Party on Substantive Criminal
Law has continued the work on the text of the doaféctive. The Working Party met during
two-day sessions in January, February and Marahdaring a one-day session in April. On
the basis of a questionnaire, the Presidency a¢etleadditional, more extensive information
on the practical application of the Member Statasiinal law systems on the issue of

"access to a lawyer".

Furthermore the proposal has been discuss@whdhree Coreper meetings in May 2012.

In light of recent discussions in Coreper,Residency is of the opinion that the text in the
Annex constitutes a good compromise between the positbthe various delegations. The
Presidency considers that the text is not onlyniea With the European Convention on Human
Rights and its case-law; it also provides a goagbtiating position of the Council in the

upcoming negotiations with the European Parliament.

In connection with discussions in Coreper it waggested that upon the adoption of the
Directive the European Parliament and the Coumau&l make a declaration along the

following line:

3

15812/11 and 18215/11.
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"Article 6(3)(c) of the European Convention on Human Rights provides that everyone
charged with a criminal offence has the right to defend himself in person or through legal
assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to
be given it free when the interests of justice so require.

Article 47 of the Charter of Fundamental Rights of the European Union provides that legal
aid shall be made available to those who lack sufficient resourcesin so far assuch aid is
necessary to ensure effective access to justice.

The Roadmap on procedural rights underlines that the right to legal aid should ensure
effective access to the right to legal advice.

Having regard to these provisions, considering the need for all persons to have an effective
access to justice and emphasizing the importance of ensuring equal accessto justice for all
citizens, the European Parliament and the Council call on the Commission to present a

proposal on legal aid at the earliest.”

There appeared to be general consensus in thiglragd the Presidency therefore intends to

make such a declaration part of the negotiatioiis thie European Parliament.

7. At Coreper on 30 May 2012, the Commission ingid¢dhat it would consider presenting a
separate declaration confirming its intention tesgnt a proposal on legal aid during the year
2013.

8. Inlight of the above, the Presidency invites @ouncil (Justice and Home Affairs) to reach a

general approach on the text as set out in the Anne
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ANNEX

(DRAFT)

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on theright of accessto a lawyer in criminal proceedings and European arrest warrant

proceedings and on theright to inform athird party upon deprivation of liberty

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioninghef European Union, and in particular
Article 82(2)(b) thereof,

Having regard to the proposal from the European i@msion,

After transmission of the draft legislative acthe national Parliaments,

Having regard to the opinion of the European Ecanand Social Committet

Having consulted the Committee of the Regiijns

Acting in accordance with the ordinary legislatpr@cedure,

Whereas:

(1)  Article 47 of the Charter of Fundamental Rigbtshe European Union (hereinafter referred
to as "the Charter"), Article 6 of the European @antion for the Protection of Human
Rights and Fundamental Freedoms (hereinafter egféar as "the ECHR") and Article 14 of
the International Covenant on Civil and PoliticagiRs (hereinafter referred to as "the
ICCPR") enshrine the right to a fair trial. Articl@ of the Charter guarantees respect for the

rights of the defence.

(2) The principle of mutual recognition of judgmeind judicial decisions is the cornerstone of

judicial cooperation in criminal matters in the Oni

4 OJ C,, p. . [opinion given on 7 December 201QCH124]
The CoR decided not to give an opinion.

]
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3) Mutual recognition can only operate effectivellyere there is mutual trust, which requires
detailed rules on the protection of proceduraltsgind guarantees stemming from the
Charter, the ECHR and the ICCPR. Common minimurmesrghould increase confidence in
the criminal justice systems of all Member Statesich in turn should lead to more
efficient judicial cooperation in a climate of maturust and to the promotion of a
fundamental rights culture in the Union. They skicalso remove obstacles to the free
movement of citizens throughout the territory & Member States. Such common
minimum rules should apply to the right of accesa tawyer and the right to inform a third

party upon deprivation of liberty.

(4)  Although the Member States are parties to ielE and the ICCPR, experience has shown
that this in itself does not always provide a sugint degree of trust in the criminal justice

systems of other Member States.

5) On 30 November 2009, the Council adopted thadRw@p for strengthening the procedural
rights of suspected and accused persons in cripioakedings (‘the Roadmaf’)In the
Stockholm Programme, adopted on 11 December 2068 European Council welcomed
the Roadmap and made it part of the Stockholm Rrogre (point 2.4.). Taking a step-by-
step approach, the Roadmap calls for the adopfiameasures regarding the right to obtain
translation and interpretatidnthe right to receive information on rights antbimation
about the chargés the right to receive legal advice and legal #ig,right to communicate
with relatives, employers and consular authoritesl establishing special safeguards for
suspected or accused persons who are vulneral@eRd@admap emphasises that the order
of the rights is indicative, implying that it mag lshanged according to priorities. It is
designed to operate as a whole; only when allotsponents are implemented will its

benefits be felt in full.

0J C 295, 4.12.2009, p. 1.

0OJ C 115, 4.5.2010.

Directive 2010/64/EU of the European Parliament ahthe Council of 20 October 2010 on
the rights to interpretation and translation imgnal proceedings (OJ L 280, 26.10.2010,
p. 1).

Directive 2011/XXX/EU of the European Parliamentiaf the Council on the right to
information in criminal proceedings.
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(6)

(7)

(8)

9)

This Directive sets out minimum rules on thghtiof access to a lawyer and on the right to
inform a third party upon deprivation of liberty animinal proceedings and in proceedings
for the execution of an European Arrest Warrantdimg so, it promotes the application of
the Charter, in particular Articles 4, 6, 7, 47 @& by building upon Articles 3, 5, 6 and 8
of the ECHR, as interpreted by the European Cduduonan Rights, which in its case-law

sets standards on an ongoing basis on the rigitaass to a lawyer.

This Directive also sets minimum rules on tights for persons who are deprived of liberty
to have consular or diplomatic authorities infornoédheir deprivation of liberty and to
communicate with these authorities. These rulels buither on provisions of the 1963
Vienna Convention on Consular Relations, in paldicArticle 36 thereof. This Directive

should facilitate the practical application of tagsovisions.

Where reference is made to a lawyer in thig@ive this should include any person who is
gualified in accordance with national law (for exaenby accreditation by an authorised

body) to provide legal advice and assistance tpestis or accused persons.

In some Member States an authority other thaaurt having jurisdiction in criminal

matters may be competent for imposing sanctiomslation to relatively minor offences.
That may be the case, for example, in relatiomaffi¢ offences which are committed on a
large scale and which might be established follgvartraffic control, in relation to minor
offences which are committed within a prison, oralation to minor offences committed in
a military context and dealt with in first instanmg a commanding officer. In such
situations, it would be disproportionate to requirat the competent authority should ensure
all the rights granted under this Directive. Whigre law of a Member State provides for the
imposition of a sanction regarding minor offencgsbch an authority and there is a right of
appeal or the possibility for the case to be otisweferred to a court having jurisdiction in
criminal matters, this Directive should therefopply only to the proceedings before that

court following such an appeal or referral.
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(10)

(10a)

(11)

(12)

In some Member States, relatively minor ofes)such as minor traffic offences that are
committed on a large scale, are considered toibemal offences. Where, in relation to
such an offence, the law of a Member State prouidaisonly a fine may be imposed as the
main sanction - that means, independent from astodial sanction that may be imposed
when the fine is not paid - and deprivation of tigas not possible as such a sanction, this
Directive should only apply once the case is befoceurt having jurisdiction in criminal

matters.

In some Member States, the law providesithtisonment can be imposed as a sanction in
relation to minor offences, as an alternative feina. However, in the systems of these
Member States, in practice imprisonment is onlyosgal under exceptional circumstances,
in particular when a person commits the same noffence very frequently in a short

period of time. In the vast majority of caséss already clear from the outset that in
relation to certain minor offences, no deprivatodtiberty will be requested by the
prosecution service and imposed by a court hawinigdiction in criminal matters. Where
the law of a Member State provides that imprisorinsan be imposed as a sanction, but in
practice, for example due to officially publishedidglines, which are binding for the
prosecution service, shall only in very limited esbe requested by the prosecution service
and imposed by a court having jurisdiction in cnialimatters, this Directive should not
apply to cases where it is excluded that the prasstservice will request imprisonment to

be imposed.

Disciplinary proceedings do not fall withiretscope of this Directive as it only applies to

‘criminal proceedings' and to European arrest wapeoceedings.

Member States should ensure that suspectaanded persons have the right of access to a
lawyer without undue delay before the person carexkis officially interviewed by the

police or other law enforcement authorities andas as practicably possible after the
person has been deprived of his liberty. In ang cagspects and accused persons should be
granted access to a lawyer during criminal procegsibefore a court, if they wish to be

assisted by a lawyer.
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(13) This Directive gives rights to suspects antliaed persons: as long as a person is not, or not
yet, suspected or accused of a criminal offenchauld not apply. Questioning by the
police or other law enforcement authorities whase@ry purpose is to acquire elements
for establishing whether an investigation shouldtagted, should not be covered by this
Directive. This could be the case, for examplegespect of questions put by police in the

course of a road-side check.

(14) Any person other than a suspect or accuseshpesuch as a witness, who is officially
interviewed by the police or other enforcement atith in the context of criminal
proceedings, should be granted the rights for suis@ad accused persons provided for
under this Directive if, in the course of such aterview, he becomes suspected or accused

of having committed a criminal offence.

(15) An official interview means the official quesing by competent authorities of a suspect or
accused person regarding his involvement in a oahoffence, irrespective of the place
where it is conducted or the stage of the procesdivhen it takes place. An official
interview should not encompass preliminary questigiby the police or other law
enforcement authorities, such as when a persobd®scaught red-handed, and whose
primary purpose is the identification of the personcerned or the verification of the

possession of weapons or other similar safety sssue

(16) In cases where a suspect or accused persepiisved of liberty, Member States
should make the necessary arrangements to enstia¢hperson concerned is in a position
to effectively exercise his right of access to lawyncluding by arranging for the assistance
of a lawyer when the person concerned does not tra&eunless he has waived this right.
The relevant arrangements, including those on laiglaf applicable, are governed by
national law.Such practical arrangements could imply, intea,ahat the competent
authorities arrange for the assistance of a lawgdhe basis of a list of available lawyers

from which the suspect or accused person couldsshoo
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(17)

(18)

(19)

In cases where a suspect or accused person deprived of liberty, Member States should
not prevent a suspect or accused person from sxagdiis right of access to a lawyer
effectively. The person concerned should be abfeetely contact, consult or be assisted by
that lawyer. The Member State may help the pemsafbiaining a lawyer, but it would not
need to actively pursue that the suspect or acquesesthn who is not deprived of his liberty
will be assisted by a lawyer if the person concerm&s not himself arranged to be assisted

by a lawyer.

The right of the suspect or accused persaonamunicate with his lawyer should ordinarily
include the opportunity of the person concernechéet with his lawyer. This Directive does
not prevent Member States from setting reasonahitions in their national law on the
right of the suspect or accused person to commignweih his lawyer, including the

duration and frequency of any such communicatiprsyided such limitations do not
prejudice the effective exercise of the rights effiethce. In respect of certain relatively minor
cases, such limitations may include restrictingrtgbt to obtaining legal assistance by
telephone. However, limiting the right in this wstyould be restricted to cases where there
is very limited risk of self-incrimination, such agere the person will not be questioned by

police or other law enforcement authorities.

Member States should determine in theiromadi law in respect of which investigative or
other evidence-gathering acts the suspect or adqeyson has the right for his lawyer to
attend. The suspect or accused person has thdaight lawyer to attend at least the
following acts, insofar as they are provided fothae national law concerned and insofar the
suspect or accused person is required to atteeditiig parades, at which the suspect or
accused person figures among other persons in trder identified by a victim or witness;
confrontations, where a suspect or accused pesdamought together with one or more
witnesses or victims when there is disagreementdert them on important facts or issues;
experimental reconstructions of the scene of camehich the suspect or accused person is
present and where the circumstances of a crimeeaomstructed, in order to better
understand the manner and circumstances under &lugme was committed and to be

able to ask specific questions to the suspectarssd person.
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(20) The practical arrangements for the presendearticipation of a lawyer at official
interviews and at investigative and other evidegatering acts should be left to the
Member States, including regarding the questiontidreand if so, how long, the
competent authorities should wait until the lawgaives before starting an interview or an

investigative or other evidence-gathering act.

(21) When the lawyer participates in an interviguilie investigating authorities of the suspect
or accused person, he may inter alia, in accordaitbeprocedures provided for in national
law, ask questions, request clarification and nmetkements, which shall be recorded in

accordance with national law.

(22) Member States should be permitted to temdgrderogate from the right of access to a
lawyer in the pre-trial phase in exceptional cirstiamces only where there are compelling
reasons in the light of the particular circumstanafthe case. Such temporary derogations
could in particular be justified when there is agant need to avert serious adverse
consequences for the life, liberty or physical gmiky of a person, to prevent a substantial
jeopardy to ongoing criminal proceedings, or wheda extremely difficult to provide a
lawyer due to the geographical remoteness of thpesit of accused person, e.g. in overseas
territories or where the Member State undertakgsadricipates in military operations
outside that Member State. During such a tempatarggation, the competent authorities
may officially interview a suspect or accused peraithout the lawyer being present, it
being understood that the suspect or accused peragravail himself of his right to remain
silent, and may also carry out, without the presesfa lawyer, any investigative or other
evidence gathering act, provided that such officisdrview, or such investigative or other
evidence gathering act, is necessary for a praogedling of the criminal proceedings and

does not unduly prejudice the rights of the suspeetccused person.
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(23) Confidentiality of communication between agges or accused person and his lawyer is key
to ensuring the effective exercise of the rightthef defence. Member States should
therefore be required to uphold and safeguarddh&dentiality of meetings between the
lawyer and the client and of any other form of caunimation permitted under national law,
it being understood that rules on confidentialitylar this Directive should be without
prejudice to mechanisms in place in detention itaslin order to avoid illicit enclosures
being sent to detainees, such as screening con@spee, as long as such mechanisms do
not allow the competent authorities to read therooimcation between the suspect or
accused person and his lawyer. However, in limgxdeptional circumstances, it should be
possible to temporarily derogate from the principieonfidentiality, unless there would be
other, less restrictive means to achieve the saswdtr such as, in cases of collusion,

replacement of the lawyer chosen by the suspeat@rsed person.

(24) This Directive should be without prejudiceatbreach of confidentiality which is incidental
to a lawful surveillance operation by competentatities. This Directive should also be
without prejudice to the work carried out, for exaenby national intelligence services, to
safeguard national security in accordance withchat4(2) of the Treaty on European Union
or that falls within the scope of Article 72 of thesaty on the Functioning of the European
Union, according to which Title V on an area ofddem, Security and Justice shall not
affect the exercise of the responsibilities incunthgoon Member States with regard to the

maintenance of law and order and the safeguardingeynal security.

10467/12 SC/mvk 11
ANNEX DG D 2B EN



(25)

(26)

Suspects or accused persons deprived oflibeity should have the right to have at least
one person of their choice, such as a family membemployer, informed of the

deprivation of liberty as soon as possible, it gainderstood that this should not prejudice
the due course of the criminal proceedings ag#esperson concerned, nor any other
criminal proceedings. Member States shall deterifiagractical arrangements in relation
to the application of this right, it being underxsdahat the suspect or accused person should
have the possibility to effectively exercise thght. In limited, exceptional circumstances,
however, it should be possible to temporarily datedrom this right when this is justified

by compelling reasons in the light of the particdacumstances of the case, in particular
when the provision of information could prejudibe ue course of the criminal
proceedings against the suspect or accused pevaceraed or of any other criminal
proceedings, or when the provision of informationld have serious adverse consequences

for the safety of a third person.

A suspect or accused person who is deprivédsdfberty and who is a not a national of the
Member State of arrest or detention should haveigin to have consular or diplomatic
authorities of his State of nationality informedtloé arrest or detention as soon as possible
and communicate with the consular or diplomatitauities, if he so wishes. The right to
consular assistance is enshrined in Article 3%1ef963 Vienna Convention on Consular
Relations where it is a right conferred on Statelsave access to their nationals. This
Directive confers a corresponding right on the &te@ or detained person, subject to his
wishes. This right should be exercised in confoymiith the national law of the Member
States, subject, however, to the condition thal siational law may not render that right

ineffective.
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(27)

(28)

(29)

(30)

Member States should make restricted useegpdissibility provided in this Directive to
temporarily derogate from a right granted undes irective. Any temporary derogations
allowed under this Directive should be proportiotiatited in time as much as possible, not
based exclusively on the type of the alleged offemand not prejudice the overall fairness of
the proceedings. All temporary derogations regarthe right of access to a lawyer and
regarding the principle of confidentiality should &uthorised by a duly reasoned decision
taken on a case-by-case basis, either by a judiatalority, or by another competent

authority on condition that the decision might bbjsct to judicial review.

Without prejudice to national law requiringgtmandatory presence or assistance of a
lawyer, the suspect or accused person should dweadlto waive a right granted under this
Directive, as long as he has been given suffigi@tmation enabling him to obtain
adequate knowledge about the content of the righ¢e€rned and the possible consequences
of waiving it. When providing the information, tkpecific conditions of the person
concerned should be taken into account, includiegage of the person, and his mental and

physical condition.

A waiver and the circumstances in which it \ya®n should be noted, using the recording
procedure in accordance with the law of the Men8iate concerned. This should not lead
to any additional obligation for Member Statesrtvaduce new mechanisms or to any

additional administrative burden.

It should be possible for a suspect or accpsesion to revoke a waiver at any point during
the criminal proceedings. In case of revocatios Birective should apply from the point in
time when then the waiver was revoked. Hence,dukhnot be necessary to proceed again
with questioning and any procedural acts that leen carried out during the period when
the right concerned was waived. If the suspectoused person wishes to revoke a waiver
during the trial stage, the judge can, dependintherspecific circumstances of the case,
decide to restrict the consequences of the revatati even decide not to give any effect to
the revocation at all, having regard to the ovdeathess of the proceedings.
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(31) In relation tahe functioning of judicial cooperation in the Unjaertain rights provided for
in this Directive should also applyutatis mutandis, to proceedings for the execution of a
European Arrest Warrant according to the Coun@htework Decision 2002/584/JHA of
13 June 2002 on the European Arrest Warrant anguthiender procedures between
Member States?

(32) In proceedings for the execution of a Europ&aest Warrant, the competent authority of
the executing Member State could ask the compatghbrity of the issuing Member State
for assistance when a requested person wants te usakof his right to have a third person
informed of his arrest or detention, and the commeauthority of the executing Member

State experiences difficulties, e.g. in contactimgthird person concerned.

(33) The surrender procedure is crucial for cogjpamnan criminal matters between the Member
States. Observance of the time limits containedaoncil Framework Decision
2002/584/JHA is essential for such cooperationrdfoee, Member States should ensure
that application of the rights provided for in tilgective to proceedings for the execution

of a European Arrest Warrant shall not jeopardespecting those time limits.

(34) The person subject to a European Arrest Wastaould have the right of access to a lawyer
in the executing Member State in order to allow kanexercise his rights effectively under
the Council Framework Decision 2002/584/JHA. Whea lawyer participates in a hearing
of the requested person by an executing judicitdaity, he may inter alia, in accordance
with procedures provided for under national lavk @sestions, request clarification and
make statements. The fact of participation shoeldgeorded in accordance with national

law.

10 0JL190, 18.7.2002, p. 1.
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(35)

(36)

(37)

(38)

(39)

In the absence to-date of a legislative athefUnion on legal aid, Member States should
apply their national law in relation to legal amhich should be in line with the Charter, the
ECHR and the case-law of the European Court of HuRights.Therights conferred in

this Directive do not intend to create obligationsfor Member States asfar astheir

respective legal aid systems are concerned, including in relation to minor offences.

The principle of effectiveness of Union lawoahl require that Member States put in place
adequate, effective remedies in the event of achrefa right conferred upon individuals by

Union law.

Once a case has been referred to a counidpawiisdiction in criminal matters, Member
States should ensure that the question as to whlcie should be given to statements
obtained from a suspect or accused person in bdadk right of access to a lawyer, or in
cases where a temporary derogation of this riglstawahorised in accordance with this
Directive, should be determined by that court. Tbert concerned should be responsible for
ensuring the overall fairness of the proceedingaccordance with the applicable

national legal procedures.

This Directive upholds the fundamental righmsl principles recognised by the Charter,
including the prohibition of torture and inhumardategrading treatment, the right to liberty
and security, respect for private and family life right to the integrity of the person, the
rights of the child, integration of persons witlsalilities, the right to an effective remedy
and to a fair trial, the presumption of innocencd the right of defence. This Directive

must be implemented according to these rights aindiples.

Member States should ensure that the progsibthis Directive, where they correspond to
rights guaranteed by the ECHR, are implementedistemly with those of the ECHR and
as developed by case law of the European Courtofah Rights.
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(40)

(41)

(42)

This Directive sets minimum rules. Member &anay extend the rights set out in this
Directive in order to afford a higher level of pgotion. The level of protection should never
go below the standards provided by the Chartebgrttie ECHR, as interpreted in the case
law of the European Court of Justice and the Ewanggourt of Human Rights.

This Directive promotes the rights of minonslaakes into account the Guidelines of the
Council of Europe on child friendly justice, in gaular its provisions on information and
advice to be given to minors. The Directive enstinas suspects and accused persons,
including minors, should be provided with adequatermation to understand the
consequences of waiving a right under this Directiad that the waiver should be given
voluntarily and unequivocally. Member States shaldtermine in their national law who is
considered to be a minor for the purpose of thie®@ive. The legal guardian of a suspect or
accused minor should always be notified as sogossible of his deprivation of liberty and
the reasons pertaining thereto. If providing sudbrmation to the minor's legal guardian is
contrary to the best interests of the minor, anoshi@able adult such as a relative should be
informed instead. This should be without prejuda@rovisions of national law which
require that specified authorities which are resgaa for the protection of minors should
also be informed of the deprivation of liberty ofn@or.

Since the objectives of this Directive, namsdjting common minimum rules for the right
of access to a lawyer and the right to have a tmrdon informed of the deprivation of
liberty, cannot be sufficiently achieved by the MenStates, and can, by reason of the
scale of the measure, be better achieved at Uria, Ithe Union may adopt measures in
accordance with the principle of subsidiarity ascag in Article 5 of the Treaty on
European Union. In accordance with the principleraiportionality, as set out in that
Article, this Directive does not go beyond whahézessary in order to achieve these

objectives.
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(43) Without prejudice to Article 4 of the Protoani the position of the United Kingdom and
Ireland in respect of the Area of Freedom, Secuanilg Justice, annexed to the Treaty on
European Union and to the Treaty on the Functiooirtye European Union, the United
Kingdom and Ireland will not participate in the @tion of this Directive and will not be

bound by or be subject to its applicatih.

(44) In accordance with Articles 1 and 2 of thetBcol on the position of Denmark, annexed to
the Treaty on European Union and to the TreatyherFunctioning of the European Union,
Denmark will not participate in the adoption ofsiirective, and is therefore not bound by
it or subject to its application,

HAVE ADOPTED THIS DIRECTIVE:

1 UK and IE announced their decision not to optiithe Directive, at this stage, in application

of Article 3 of Protocol 21 to the Lisbon Treatyth@ugh they may consider opting in at a
later stage under Article 4 of the Protocol andmaeicipating fully in the negotiations.
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CHAPTER 1
Objective and Scope

Article1
Objective

This Directive lays down minimum rules concernihg tights of suspects and accused persons in
criminal proceedings and of persons subject togedings pursuant to Council Framework
Decision 2002/584/JHA of 13 June 2002 on the Ewangerest warrant and the surrender
procedures between Member Stafg4European arrest warrant proceedings") to hacess:to a
lawyer and to have a third party informed of therdeation of liberty.

2 0JL 190, 18.7.2002, p. 1.
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Article 2
Scope

This Directive applies to suspects or accusesions in criminal proceedings from the
time a person has been officially notified or imfed otherwise by the competent
authorities of a Member State that he is suspamt@dcused of having committed a
criminal offence. It applies until the conclusiointiee proceedings, which is understood to
mean the final determination of the question whrethe suspected or accused person has
committed the offence, including, where applicabntencing and the resolution of any

appeal.

This Directive applies to persons subject toojpean arrest warrant proceedings from the

time they are arrested in the executing MembeeStaaccordance with Article 9.

Where the law of a Member State provides ferithposition of a sanction regarding
minor offences by an authority other than a coaxtitng jurisdiction in criminal matters,
and the imposition of such a sanction may be appédal such a court, this Directive shall

apply only to the proceedings before that coutofaing such an appeal.

In relation to minor offences, where the lavadflember State provides that only a fine
can be imposed as the main sanction and deprivatibimerty cannot or shall not be
imposed as such a sanction, this Directive shdyl apply once the case is before a court

having jurisdiction in criminal matter§’

13

This paragraph should be read in conjunction watfitals 10 and 10a.
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CHAPTER 2

Right of accessto a lawyer

Article 3

Theright of accessto alawyer in criminal proceedings

1. Member States shall ensure that suspects andextpersons have the right of access to a
lawyer in such a time and manner so as to allowp#rson concerned to exercise his rights

of defence practically and effectively.

2. The suspect or accused person shall have accasawyer without undue delay. In any
event, the suspect or accused person shall haeesatxa lawyer from the following

moments in time, whichever is the earliest:

(@) before he is officially interviewed by the paior other law enforcement or judicial

authorities;

(b) upon the carrying out by investigative or otbempetent authorities of an

investigative or other evidence-gathering act icoadance with paragaph 3(c);
(c) as soon as practicably possible after the datioin of liberty;
(d) in due time before the suspect or accusedpersho has been summoned to

appear before a court having jurisdiction in criahimatters, appears before that

court.

10467/12 SC/mvk 20
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The right of access to a lawyer shall entailfgie®wing:

(& Member States shall ensure that a suspectasad person has the right to
communicate with the lawyer representing him, idaig prior to an official interview
with the police or other law enforcement or judi@athorities. The duration, frequency
and means of communications between the suspactased person and his lawyer
may be regulated in national law and proceduresjiged that the suspect or accused

person is able to exercise his rights of defenfactvely;

(b) Member States shall ensure that the suspextaused person has the right for his
lawyer to be present and, in accordance with pno@sdin national law, participate
when he is officially interviewedVhen a lawyer participates during an official

interview this shall be recorded in accordance wétonal law;

(c) Member States shall determine in their natidealin respect of which investigative or
other evidence-gathering acts the suspect or adqesson has the right for his lawyer
to attend, provided that this does not unduly déh@ge acts and that it does not

prejudice the acquisition of evidence.

The suspect or accused person shall as a mininaumthe right for his lawyer to
attend the following investigative or other evidergathering acts, if these acts are
provided for in the national law concerned andhé@ suspect or accused person is

required to attend the act concerned:

i) identity parades;
i) confrontations;
i) experimental reconstructions of the scenerahe.*

4 Provision to be read in conjunction with recital
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4.  Notwithstanding provisions of national law comgeg the mandatory presence of a lawyer, in
all cases where the suspect or accused persoprisett of liberty, Member States shall
make the necessary arrangements to ensure thgpacsor accused person is in a position to
effectively exercise his right of access to a larnyyaless he has waived this right in

accordance with Article 8.

In cases when a suspect or accused person is proteteof liberty, Member States shall not

prevent a suspect or accused person from exerdigngght of access to a lawyer.

5.  In exceptional circumstances and in the pré4tege only Member States may temporarily
derogate from the application of the rights prodidier in this Article when this is justified by

compelling reasons in the light of the particulecemstances of the case.

> Provision to be read in conjunction with recial
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Article4
Confidentiality

1. Member States shall guarantee the confidentiafitommunication between a suspect or
accused person and his lawyer, including meetic@sespondence, telephone conversations

and any other forms of communication permitted umaional law.

2.% In exceptional circumstances only Member Stateg teraporarily derogate from paragraph 1
when, in the light of the particular circumstandéss is justified by one of the following
compelling reasons’

(@) thereis an urgent need to prevarious crime; or

(b) there is sufficient reason to believe thatltwyer concerned is involved in a criminal
offence with the suspect or accused person.

16

Provision to be read in conjunction with recRal
17

Provision to be read in conjunction with recidl
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CHAPTER 3

Right to inform third personsand communicate with consular authorities

Article5

Theright to have a third person informed upon deprivation of liberty

1. Member States shall ensure that a suspect osed@erson who is deprived of his liberty has
the right to have at least one person, such dsiveeor employer, named by him, informed

of the deprivation of liberty without undue del#yhe so wishes.

2.  If the person is a minor, Member States shalemnthat the minor’s legal guardian is
informed as soon as possible of the deprivatidibefty and of the reasons pertaining
thereto, unless it would be contrary to the bestrests of the minor, in which case another

suitable adult shall be informet.

3. Member States may temporarily derogate frioenaipplication of the rights set out in
paragraphs 1 and 2 when this is justified by cotmgeteasons in the light of the particular
circumstances of the cas¥.

Article 6

Theright to communicate with consular or diplomatic authorities

Member States shall ensure that a suspect or atpesson who is deprived of his

liberty and who is a non-national has the rightaoe consular or diplomatic authorities of his
Member State of nationality informed of the deptima of liberty as soon as possible and to
communicate with the consular or diplomatic autiesi if he so wishes. Member States may set
the terms of such communication, provided the pecemcerned is able to exercise his right

effectively.®

18
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Provision to be read in conjunction with rec#al
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(@)
(b)
(€)
(d)

CHAPTER 4

Derogations and waiver

Article 7

General conditions for applying temporary der ogations #

Any temporary derogation under Articles 3(52)4nd 5(3),

shall not go beyond what is necessary;
shall be limited in time as much as possible;
shall not be based exclusively on the typthefalleged offence; and

shall not prejudice the overall fairness of pheceedings.

Temporary derogations under Articles 3(5) ar2) 4fay only be authorised by a duly

reasoned decision taken on a case-by-case bdbkes, ley a judicial authority, or by another

competent authority on condition that the decisiay be subject to judicial review.

21

Provision to be read in conjunction with recRal
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Article 8

Waiver

1. Without prejudice to national law requiring fimandatory presence or assistance of a
lawyer, Member States shall ensure that, in refatioany waiver of a right referred to in

Articles 3 and 9 of this Directive:

(@) the suspect or accused person has been prawvittedufficient information so as to
allow him to have adequate knowledge about theetrdf the right concerned and

the possible consequences of waiving it; Znd
(b) the waiver is given voluntarily and unequivdgal

2. The waiver and the circumstances under whialag given shall be noted, using the

recording procedure in accordance with the lavhefMember State concernéd.

3. Member States shall ensure that a waiver caubgsequently revoked at any point during
the criminal proceedings. In case of revocatioa Birective shall apply from the point in
time when the waiver was revoked. In exceptionaésaluring the trial stage, the

consequences of a revocation may be subject toigldiiscretion®*

22 Provision to be read in conjunction with rec2al

2 Provision to be read in conjunction with recil
24 Provision to be read in conjunction with recgal
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CHAPTER 5
European Arrest Warrant proceedings

Article9

Theright of accessto alawyer in European Arrest Warrant proceedings

1. Member States shall ensure that a person regfufstsurrender in accordance with
Council Framework Decision 2002/584/JHA has thatrigf access to a lawyer upon arrest

pursuant to the European Arrest Warrant in the @ag Member State.

2. With regard to the content of the right of ascesa lawyer, the requested person shall

have the following rights in the executing Memb&at§:

—  theright of access to a lawyer in such a timeraadner so as to allow him to exercise
his rights effectively and in any event as sooprastically possible after the

deprivation of liberty;

—  theright to communicate with the lawyer represenhim. The duration, frequency
and means of communications between the requestedrpand his lawyer may be
regulated in national law and procedures, provitiedequested person has the
possibility to exercise his rights under Counceework Decision 2002/584/JHA

effectively;

—  theright for his lawyer to be present and, in adaace with procedures in national
law, participate during a hearing of the requesison by the executing judicial
authority. When the lawyer participates during ltlearing this shall be recorded in

accordance with national law.

3. The rights provided for in this Directive undhgticles 4, 5, 6, 8, 11 and - when a
temporary derogation under Article 4(2) or Arti@&lE) is applied - Article 7 shall apply,
mutatis mutandis, to European arrest warrant proceedings, as wéllrticle 3(4).
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CHAPTER 6
General and final provisions

Article 10
Legal aid

This Directive is without prejudice to nationaian relation to legal aid, which shall apply in
accordance with the Charter of Fundamental RightseoEuropean Union and the European

Convention on Human Rights.

Article11

Remedies

Member States shall ensure that a suspected osetperson has an effective remedy under

national law in instances where his right of acdess lawyer has been breached.

Article 12

Non-regression clause

Nothing in this Directive shall be construed asifiing or derogating from any of the rights and
procedural safeguards that are ensured under theeCithe European Convention for the
Protection of Human Rights and Fundamental Freedantsother relevant provisions of
international law or the law of any Member Statéscl provide a higher level of protection.
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Article 13

Transposition

1. Member States shall bring into force the lawgufations and administrative provisions
necessary to comply with this Directive by [36 mienafter publication of this Directive in

the Official Journal] at the latest.

[2. Member States shall forthwith communicate ® @ommission the text of the provisions
of national law which they adopt in the field coseétby this Directive, accompanied by a

correlation table between those provisions andivisctive.

3. When Member States adopt these provisions thal cntain a reference to this Directive
or be accompanied by such a reference when thespyos are officially published.

Member States shall determine how such referenicetise made

Article 14

Entry into force

This Directive shall enter into force on the twetttiday following that of its publication in the
Official Journal of the European Union.

% Text of paragraphs 2 and 3 is to be finalised penjistification by the Commission

according to the inter-institutional agreementfjqalitical declaration.
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Article 15

Addressees

This Directive is addressed to the Member States@ordance with the Treaties.

Done at Brussels,

30

For the European Parliament For the Council
The President The President
10467/12 SC/mvk
ANNEX DG D 2B EN



