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I.
Background
On 4/5 December 2006, the Justice and Home Affairs Council agreed that, on the basis that it constitutes a clear improvement of the operational and administrative functioning of Europol, the Europol Convention should be replaced by a Council Decision subject to a full assessment of the implications of financing Europol from the general budget of the European Union and the application of the EC Staff Regulations and the Protocol on the Privileges and Immunities of the European Communities (EC PPI) guided by the principle of budget neutrality and taking into account the specific requirements resulting from Europol's mandate and tasks. 
The Europol Working Party and the Working Party on the Staff Regulations carried out a comprehensive examination of the effects of financing Europol from the general budget of the European Communities and the application of the EC Staff Regulations. Europol was fully involved in those discussions
.
II.
Results of the examination
Since financing Europol from the Community budget implies the full application of the EC Staff Regulations and hence the application of the EC PPI, the following issues should be addressed and solved: 
· the principle of staff rotation

· the possibility to identify certain posts to which only staff of law enforcement may be appointed (i.e. differentiation between "bold" and "non-bold" posts)

· the possibility for Europol staff participating in a Joint Investigation Team (JIT) to receive instructions from the team leader
· the exception to the application of immunity for Europol staff participating in JITs.
While it is clear that the above issues affect the functioning of Europol, it was generally found at the seminar of Article 36 Committee of 3-4 May 2007 in Potsdam that they must be solved before the financing of Europol through the Community budget would start. 
Without prejudice to further specification by the Europol Working Party, the solutions could be found along the following lines:

· for the principle of staff rotation: exclude in the Council Decision the possibility to employ permanent staff 
· for the differentiation between "bold" and "non-bold" posts: enshrine the principle in the Council Decision (Article 38(4)), on the basis of which the Management Board can identify, either in the Staff implementing rules or the Staff Policy Plan, the precise list of posts for which only members of law enforcement agencies can be appointed
· the possibility for Europol staff participating in a Joint Investigation Team (JIT) to receive instructions from the team leader: specify in the Council Decision that the Staff implementing rules (drawn up by the Management Board) shall specify under which conditions the agents are placed by the Director under the instructions of the national JIT leader 
· the exception to the application of immunity for Europol staff participating in JITs by 
inserting in Article 6 of the Europol Decision as a separate paragraph (Commission Proposal):

"The Director shall, in accordance with Article 18(2) of the Protocol on the Privileges and Immunities of the European Communities, be required to waive the immunity referred to in Article 12(a) thereof in respect of acts of Europol officials performed by them in connection with their participation in joint investigation teams. When he considers that this would be contrary to the interest of Europol, he shall inform the Management Board which shall decide".
The Commission also proposes to add the following recital: “Whereas the Protocol on the Privileges and Immunities of the European Communities provides, in its Article 18(2), for the waiver of the immunity except whenever this is contrary to the interests of the Communities.”
The Europol Working Party, however, emphasized that, if this solution was applied, Europol staff would also enjoy immunity when taking part in JITs, which contrasts with the solution entailed by Art. 2 of the Second Amending Protocol. Such immunity can only retrospectively be lifted by the Director in individual cases, unless this conflicts with Community/Europol interests. A possible solution could be to amend Article 1(b) of Regulation No 549/69 on the basis of Article 16 of the EC PPI to the effect that Article 12(a) of the EC PPI would not apply to Europol officials when participating in joint investigation teams.
III.
Financial implications

Since the Commission and Europol used different bases of calculation (actual staff costs vs. average basic salary; short term vs. mid- to long-term), they arrived at differing results as regards the financial implications of applying the EC Staff Regulations. As a consequence, the Working Party on the Staff Regulations pointed out that in the absence of comparable calculations it is not possible to make any definitive statements on budget neutrality
. For details see Annex, p.10.
This does not take into account other possible financial implications, such as additional administrative expenditure by the Institutions (Article 41(2) of the TEU), cost of changeover, staff and organisational costs as a result of a different budgetary procedure (new hardware and software), tax implications related to exemptions on Europol staff salaries and to pensions. 
Member States often underlined that the change of financing mechanism should not affect Europol's operational ability. 
At the meeting of the Article 36 Committee on 23 May 2006, it was generally found that a further clarification of the implications of financing Europol from the general budget of the European Union was needed.
IV.
Conclusions

The issues outlined above, which would result from applying Community financing and the EC Staff Regulations and PPI are important but solvable. As they will require the adoption and/or adaptation of numerous legal acts and internal provisions for Europol, it is necessary to allow for an appropriate preparation (time). 
At the same time, it is important to adopt the Council Decision as soon as possible in order for Europol to have a more flexible legal basis from July 2008 onwards and to make immediate use of the operational improvements introduced in the Council Decision. 
Therefore, the Council agrees to the following:

· The Europol Convention will be replaced with a Council Decision pursuant to Article 34(2)(c) of the TEU and the necessary Council Decision will be finalised by 30 June 2008, at the latest.

· In line with the TEU general provisions, Europol will be funded from the Community budget as from 1 January 2010, unless the Council decides otherwise by unanimity, provided that satisfactory solutions on the following aspects have been found:
· The lifting of immunity for Europol officials when participating in operational activities, especially Joint Investigation Teams

· The principle of staff rotation and the possibility for Europol staff participating in JIT to receive instructions from the team leader
· clarification of the budgetary consequences, guided by budget neutrality.
· Europol and the Commission will ensure that all preparatory work is carried out in order to ensure the introduction of Community financing as from 1 January 2010. To this end, Europol and the Commission will draw up an implementation plan (roadmap) which sets out the milestones which have to be reached before that date. The Council will endorse the implementation plan (roadmap) as soon as possible and, at the latest, in December 2007.
ANNEX: Detailed description of the state of play on staff and financing issues 

_______________________
ANNEX
State of play: results of the examination
The Europol Working Party and the Working Party on the Staff Regulations carried out a comprehensive examination of the effects of financing Europol from the general budget of the European Communities and the application of the EC Staff Regulations. Europol was fully involved in those discussions
.

The results of the discussions as regards the consequences of financing Europol from the Community budget were as follows:

(
The conversion of the Europol Convention into a Council Decision will automatically entail funding from the Community budget. A deviation from the basic rule is only possible if the requirements of Art. 41 (3) TEU are met, i.e. if the Council opts unanimously for Europol to be funded by the Member States.
· Financing from the Community budget implies the full application of the EC Staff Regulations and hence the application of the EC PPI
.
(
In the long term, the uniform application of the Community rules will enable certain administrative simplifications to be made in respect of Europol (e.g. reducing the burden on the Management Board with regard to staff rules, the abolition of subsidiary bodies of the Management Board in the personnel field). On the other hand, there will be additional reporting and procedural obligations (e.g. discharge for the budget by the European Parliament).
(
The transitional phase will entail an additional administrative burden, which could affect Europol´s unrestricted (operational) functionality. To cater for such an additional administrative burden in the event that the Europol Convention is replaced with a Council Decision, Europol has been allocated three new posts for its 2008 budget.

(
The Member States attach particular importance to maintaining the principle of rotation and differentiating between the "bold" and "non-bold" posts in their current form.
-
Fully applying the EC Staff Regulations, the principle of rotation can be legally secured by different means: Article 38(4) of the Commission proposal could explicitly exclude permanent staff, the principle could also be enshrined and detailed in the staff implementing rules to be adopted by the Management Board, subject to the Commission's approval
, and/or in the Staff Policy Plan on which the Commission is only consulted.
-
"Bold" and "non-bold" posts cannot be distinguished as previously by means of a simple identifying mark in the organisation chart
. However, the principle can be enshrined in Article 38(4) of the Commission proposal. Such a provision would have to clarify that the Management Board is entitled to identify certain posts to which only the staff of law enforcement authorities may be appointed. The precise list of those posts could then be drawn up by the Management Board in the Staff implementing rules subject to the Commission´s approval 
; this could also be done into the Staff Policy Plan; on which the Commission is only consulted; in both cases the allocation of “bold” posts would have to be justified and clearly announced in the relevant vacancy notices.
(
Should Europol staff take part in JITs, two aspects need to be solved in a different manner than to date; this is the question of instructions and that of immunities.
-
Instructions
According to the Commission proposal Europol officials participating in joint investigation teams take instructions from the team leader. Pursuant to Article 6 of the Commission proposal, a Europol official who participates in a joint investigation team is to work either "under the direct responsibility of the leader of the team" (paragraph 2) or "under the leadership of the team leader" (paragraph 4), whereby the team leader is always an official in the service of a Member State. 
According to Article 11 of the EC Staff Regulations "an official shall carry out his duties and conduct himself solely with the interests of the Communities in mind; he shall neither seek nor take instructions from any government, authority, organisation or person outside his institution.".
However, both provisions can be brought in compliance by adding a new Article 6 § 4, which could read: “The implementing rules applicable to Europol Staff, as referred to in Article 36 § 8 under c) shall specify under which conditions the agents are placed by the Director under the instructions of the Joint Investigation Team leader.”
-
Immunities
According to Article 2 of the second Protocol amending the Europol Convention, Europol officials acting in joint investigation teams do not enjoy immunity from legal process, the EC PPI does not currently provide for any general exceptions to the application of the immunities. 
Under Article 18 of the existing EC PPI, the Director would in principle be required to lift the immunity. He would be released from this obligation only if he considered the waiver of such immunity to be contrary to the interests of the Community/Europol.
The Council Legal Service proposes the following wording to be inserted in Article 6 of the Europol Decision as a separate paragraph:
"The Director shall, in accordance with Article 18(2) of the Protocol on the Privileges and Immunities of the European Communities, be required to waive the immunity referred to in Article 12(a) thereof in respect of acts of Europol officials performed by them in connection with their participation in joint investigation teams."
In addition, the Commission proposes to add the following Recital:
“Whereas the Protocol on the Privileges and Immunities of the European Communities provides, in its Article 18(2), for the waiver of the immunity except whenever this is contrary to the interests of the Communities.” In the Commission´s view this guarantees a control mechanism as regards the general lifting of the immunity by the Director.
The Europol Working Party, however, emphasizes that, if the second solution was applied, Europol staff would generally also enjoy immunity when taking part in JITs, which contrasts with the solution entailed by the Second Amending Protocol. This was also confirmed by the Working Party on the Staff Regulations. Such immunity can only retrospectively be lifted by the Director in individual cases when invoked, unless this conflicts with Community/Europol interests. A possible solution could be to amend Article 1(b) of Regulation No 549/69 on the basis of Article 16 of the EC PPI to the effect that Article 12(a) of the EC PPI would not apply to Europol officials when participating in joint investigation teams.
(
Financial implications of applying the EC Staff Regulations: Europol and the Commission arrive at differing results (as a result of using different bases of calculation): 
Europol compared the Europol Staff Regulations with the EC Staff Regulations (and the Conditions of Employment of Other Servants) and documented how allowances, contributions etc. are calculated under both sets of regulations. Europol´s calculation included the following “salary related” cost components: basic salaries, child allowances, household allowances, expatriation allowances, social security contributions (basic sickness insurance; risk insurance, unemployment fund contributions and pension fund contributions) and tax (income), as Europol considers that these represent in any case the bulk of Total Personnel Related costs. 

According to Europol’s calculation, which are based on the “grading” as included by the Commission in the “Legislative Financial Statement”, (which is annexed to the Draft Council Decision), Europol comes to the result that the application of the EC Staff Regulations on the basis of the grading annexed to the Council decision could result in an increase of salary related costs of 15% (current Europol budget: approx. 63 Mio EUR, 15.% =approx.  9.5 Mio EUR)

The Commission is of the opinion that the assumption of identical basic salaries is incorrect, as future basic salaries will be determined by the grades of the EC Staff Regulation into which Europol posts will be classified and by the categories used. Therefore the Commission did not carry out a “cost comparison” exercise, but based its calculations on the grading that would be in force when EU staff regulations applies to all posts. Instead of calculating each individual salary, the Commission made a calculation based on the average cost of salaries and allowances under this new grading. The comparison of the average staff cost shows that it will not be higher than the current cost under Europol's own Staff Regulations and grading structure.

The Working Party on the Staff Regulations points out that in the absence of comparable calculations it is not possible to make any definitive statements on budget neutrality
. If various measures are employed, especially increased use of contract staff, a cost-neutral transition might be achieved, but in practice it would be very difficult and could have an impact on Europol´s operational ability.
(
Other financial implications: there might be further financial implications in the following areas: e.g. additional administrative expenditure by the Institutions (Article 41(2) of the TEU); cost of changeover; staff and organisational costs as a result of a different budgetary procedure (new hardware and software).

(
Tax implications: if the EC PPI is applied, Member States lose the option of treating the salaries of Europol staff according to the exemption with progression method and subjecting their pensions to national taxation.
____________________






� 	See the Presidency's Impact Assessment of 20 March 2007 (7600/07 EUROPOL 25), the Opinion of the Working Party on the Staff Regulations of 22 March 2007 (7728/07 REV 1 LIMITE STAT 19 FIN 131); the Opinion of the Council Legal Service on the application of the PPI of 19 February 2007 (6543/07 JUR 71 EUROPOL 16 CATS 16), the Opinion of the Council Legal Service of 21 March 2007 (7667/07 STAT 17 JUR 116 EUROPOL 26).


� See opinion of the Working Party on the Staff Regulations of 22 March 2007, p. 6.


� 	See the Presidency's Impact Assessment of 20 March 2007 (7600/07 EUROPOL 25), the Opinion of the Working Party on the Staff Regulations of 22 March 2007 (7728/07 REV 1 LIMITE STAT 19 FIN 131); the Opinion of the Council Legal Service on the application of the PPI of 19 February 2007 (6543/07 JUR 71 EUROPOL 16 CATS 16), the Opinion of the Council Legal Service of 21 March 2007 (7667/07 STAT 17 JUR 116 EUROPOL 26). 


� 	See the Opinion of the Council Legal Service of 21 March 2007 (, 7667/07 STAT 18 JUR 116 EUROPOL 26), the Opinion of the Working Party on the Staff Regulations of 22 March 2007 and the Opinion of the Council Legal Service of 19 February 2007 (, 6543/07 JUR 71 EUROPOL 16 CATS 16).


� 	See the Opinion of the Working Party on the Staff Regulations of 22 March 2007.


� 	See the Opinion of the Council Legal Service of 21 March 2007, p. 9 et seq.


� 	See the Opinion of the Working Party on the Staff Regulations of 22 March 2007, p. 8. SE asks for further clarification.


� 	See Background document to Europol´s contribution to the Presidency impact Assessement, Europol doc.228139v1


� 	See opinion of the Working Party on the Staff Regulations of 22 March 2007, p. 6.
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