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	5055/07 EUROPOL 2

	No. prev. doc.
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	Subject :
	Commission proposal for a Council Decision establishing the European Police Office (EUROPOL) 


Delegations will find attached a revised draft of Chapters VI, VII and IX of the above mentioned draft Decision as they result from the discussions in the Article 36 Committee on 21 November 2007. 

At this meeting, the Article 36 Committee reached agreement on the text of the Chapters VI, VII and IX as set out in annex pending a Czech scrutiny reservation on Article 36 (1). The Permanent Representatives Committee is invited to confirm this agreement and to submit the text of these Chapters to the Council for general approach. It is recalled that the text of various Articles is put in square brackets as these Articles might have to be revised subject to the outcome of the discussions on budget neutrality, bold posts/rotation/instructions and immunity.

__________________
CHAPTER VI - ORGANISATION

Article 35 
Organs of Europol
The organs of Europol shall be:
(a)
the Management Board;
(b)
the Director;

[(c)
the Financial Controller].

Article 36 
Management Board
1.
[The Management Board shall be composed of one representative of each Member State and one from the Commission. Each member of the Management Board shall have one vote]
. Each member of the Management Board may be represented by an alternate member; in the absence of the full member, the alternate member may exercise his right to vote.

2.

The Chairperson and the Deputy Chairperson of the Management Board shall be selected by and from within the group of three Member States who have jointly prepared the Council 18 month programme. They shall serve for the 18 month period corresponding to that Council programme. During this period the Chairperson shall no longer act as a representative of its respective Member State in the Management Board. The Deputy shall ex officio replace the Chairperson in the event of his/her being prevented from attending to his/her duties.

2a.

The Chairperson shall be responsible for the efficient operation of the Board within the framework of the objectives as set out in Article 36(8) ensuring a specific focus on strategic issues and Europol's principle tasks as laid down in Article 5(1). 

2b.
The Chairperson shall be supported by the Secretariat of the Management Board. The Secretariat shall in particular:

(a)
be closely and continually involved in organising, coordinating and ensuring the coherence of the Management Board's work. Under the responsibility and guidance of the Chairperson, it shall assist the latter in seeking solutions, 

(b)
provide the Management Board with the administrative support necessary for it to carry out its duties.

3.
The Director shall participate in the meetings of the Management Board, without the right to vote.

4.
Members of the Management Board or their alternates and the Director may be accompanied by experts.

5.
The Management Board shall meet at least twice a year.
6.
[...]
7.
The Management Board shall act by a two thirds majority of its members [unless otherwise stipulated in this Decision.]
 
8.
The Management Board shall:

(a)
adopt a strategy for Europol, which includes benchmarks to measure whether the objectives set have been reached;

(b)
oversee the Director's performance including the implementation of Management Board decisions;

(c)
take any decision or implementing measures in accordance with the provisions of this Decision;

 (d)
adopt the implementing rules applicable to Europol staff, on a proposal from the Director and after seeking agreement from the Commission;

[(e)
adopt the financial regulation and appoint the accounting officer in conformity with Commission Regulation (EC, Euratom) No 2343/2002 , after consulting the Commission;]

(f)
adopt a list of at least three candidates for the post of Director and the Deputy Directors to be submitted to the Council;
(g)
be responsible for any other tasks assigned to it by the Council particularly in provisions for the implementation of this Decision;

(h)
establish its rules of procedure.

9.
The Management Board shall adopt each year

[(a)
the draft budget estimate and the preliminary draft budget to be submitted to the Commission, including the establishment plan, and the final budget]
;

(b)
a work programme for Europol's future activities taking into account Member States' operational requirements and budgetary and staffing implications for Europol, after the Commission has delivered an opinion;

(c)
a general report on Europol's activities during the previous year including the results achieved on the priorities set by the Council.

These documents shall be submitted to the Council for endorsement. They shall also be forwarded by the Council to the European Parliament for information. 

10.
The Management Board may decide to establish working groups. The rules governing the creation and functioning of the working groups shall be laid down in its Rules of Procedure.
11.
The Management Board shall exercise the powers laid down in Article 38(3) in respect of the Director, without prejudice to Article 37 (1) and (7), and the Data Protection Officer referred to in Article 27.

Article 37 
Director

1.
Europol shall be headed by a Director appointed by the Council, acting by a qualified majority, from a list of at least three candidates presented by the Management Board, for a four-year period extendable once. 

2.
The Director shall be assisted by three Deputy Directors appointed for a four-year period extendable once, in accordance with the procedure laid down in paragraph 1. Their tasks shall be defined in greater detail by the Director. 

3.
The Management Board shall establish rules regarding the selection of candidates for the position of Director or Deputy Director. Such rules shall be approved by the Council, acting by a qualified majority prior to their entry into force.

4.
The Director shall be responsible for:

(a)
performance of the tasks assigned to Europol;

(b)
day-to-day administration;

(c)
exercising, in respect of the staff and Deputy Directors without prejudice to paragraphs 2 and 7, the powers laid down in Article 38(3);

(d)
preparing and implementing the Management Board's decisions and responding to requests from the Management Board; 

(da)
supporting the Chairperson of the Management Board in the preparation of the Board meetings;

(e)
drawing up the preliminary draft budget, provisional establishment plan and draft work programme; 

(ea)
elaborating the report referred to in Article 36(9)(c);

(f)
implementing Europol's budget;

(g)
on a regular basis, informing the Management Board on the implementation of the priorities defined by the Council, as well as on Europol's external relations;

(h)
all other tasks assigned to him in this Decision.

5.
The Director shall be accountable to the Management Board in respect of the performance of his duties. 

6.
The Director shall be Europol's legal representative.

7.
The Director and the Deputy Directors may be dismissed by a decision of the Council, acting by a qualified majority, after obtaining the opinion of the Management Board. The Management Board shall establish the rules to be applied in such cases. Such rules shall be approved by the Council, acting by a qualified majority prior to their entry into force.

Article 38 
Staff

[1.
The Staff Regulations of officials of the European Communities, the Conditions of employment of other servants of the European Communities and the rules adopted jointly by the institutions of the European Communities for the purposes of the application of those Staff Regulations and Conditions of employment shall apply to the Director of Europol, the Deputy Directors and to the Europol staff engaged after the date of applicability of this Decision.

2.
For the purpose of implementing Regulation (EEC, Euratom, ECSC) No 259/68 of the Council of 29 February 1968 laying down the Staff regulations of officials and the Conditions of employment of other servants of the European Communities and instituting special measures temporarily applicable to officials of the Commission, Europol is an agency within the meaning of Article 1a(2) of the Staff regulations of officials of the European Communities.

3.
The powers conferred on the appointing authority by the Staff regulations and on the authority authorised to conclude contracts by the Conditions of employment of other servants shall be exercised by Europol in respect of its staff and of the Director in accordance with the provisions of Articles 36(11) and 37(4)(c) of this Decision.

4.
The staff of Europol shall consist of staff recruited according to the rules and regulations referred to in paragraph 1. They shall have the status of permanent staff, temporary staff or contract staff. Community officials may be seconded to Europol by the Community institutions as temporary staff. 

5.
Member States may second national experts to Europol. For this case, the Management Board shall adopt the necessary implementing arrangements.]

CHAPTER VII - CONFIDENTIALITY ISSUES

Article 39 
Confidentiality

1.
Europol and the Member States shall take appropriate measures to protect information subject to the requirement of confidentiality which is obtained by or exchanged with Europol on the basis of this Decision. To this end the Council, acting by a qualified majority after consulting the European Parliament, shall adopt appropriate rules on confidentiality, prepared by the Management Board. Such rules shall include provisions on the cases in which Europol may exchange information subject to the requirement of confidentiality with third parties.

2.
Where Europol intends to entrust persons with a sensitive activity, Member States shall undertake to arrange, at the request of the Director of Europol, for security screening of their own nationals to be carried out in accordance with their national provisions and to provide each other with mutual assistance for the purpose. The relevant authority under national provisions shall inform Europol only of the results of the security screening. Those results shall be binding on Europol.

3.
Each Member State and Europol may entrust with the processing of data at Europol, only those persons who have had special training and undergone security screening. The Management Board shall adopt rules for the security clearance of Europol officials. The Management Board shall be regularly informed by the Director on the state of security screening of Europol staff. 

Article 40
Obligation of discretion and confidentiality

1.
The members of the Management Board, the Europol Director, the Deputy Directors, employees of Europol and liaison officers shall refrain from any action and any expression of opinion which might be harmful to Europol or prejudice its activities.

2.
The members of the Management Board, the Europol Director, the Deputy Directors, employees of Europol and liaison officers, as well as any other person under a particular obligation of discretion or confidentiality, shall be bound not to disclose any facts or information which come to their knowledge in the performance of their duties or the exercise of their activities to any unauthorised person or to the public. This shall not apply to facts or information too insignificant to require confidentiality. The obligation of discretion and confidentiality shall apply even after leaving office or employment, or after termination of activities. The particular obligation referred to in the first sentence shall be notified by Europol, and a warning given of the legal consequences of any infringement. A written record shall be drawn up of such notification.

3.
The members of the Management Board, the Europol Director, the Deputy Directors, employees of Europol and liaison officers, as well as other persons under the obligation provided for in paragraph 2, shall not give evidence in or outside court or make any statements on any facts or information which come to their knowledge in the performance of their duties or the exercise of their activities, without reference to the Director or, in the case of the Director himself, to the Management Board.

The Management Board or the Director, depending on the case, shall approach the judicial body or any other competent body with a view to ensuring that the necessary measures under the national law applicable to the body approached are taken. Such measures may either be to adjust the procedures for giving evidence in order to ensure the confidentiality of the information, or provided that the national law concerned so permits, to refuse to make any communication concerning data insofar as is vital for the protection of the interests of Europol or of a Member State.

Where a Member State's legislation provides for the right to refuse to give evidence, persons referred to in paragraph 2 asked to give evidence shall need permission to do so. Permission shall be granted by the Director and, as regards evidence to be given by the Director, by the Management Board. Where a liaison officer is asked to give evidence concerning information he receives from Europol, such permission shall be given after the agreement of the Member State responsible for the officer concerned has been obtained. The obligation to seek permission to give evidence shall apply even after leaving office or employment or after termination of activities.

Furthermore, if the possibility exists that the evidence may extend to information and knowledge which a Member State has communicated to Europol or which clearly involves a Member State, the position of that Member State concerning the evidence shall be sought before permission is granted. 

Permission to give evidence may be refused only insofar as this is necessary to protect overriding interests of Europol or of a Member State or States that need protection. 

4.
Each Member State shall treat any infringement of the obligation of discretion or confidentiality laid down in paragraphs 2 and 3 as a breach of the obligations imposed by its law on official or professional secrets or its provisions for the protection of classified material.

It shall ensure that the rules and provisions concerned apply also to its own employees who have contact with Europol in the course of their work.

CHAPTER IX - MISCELLANEOUS PROVISIONS

Article 45
Rules concerning access to Europol documents

On the basis of a proposal by the Director, and not later than six months after this Decision is applicable, the Management Board shall adopt rules concerning access to Europol documents, taking into account the principles and limits set out in Regulation (EC) No 1049/2001 of the European Parliament and of the Council
.

Article 45a
EU classified information

Europol shall apply the security principles and minimum standards set out in Council Decision 2001/264/EC of 19 March 2001 adopting the Council's security regulations
 regarding EU classified information.

Article 46 
Languages

1.
Regulation No. 1 of 15 April 1958 determining the languages to be used in the European Economic Community
 shall apply to Europol. 

2.
The Management Board shall decide on the internal language arrangements of Europol.
3.
The translations required for Europol's work shall be provided by the translation centre of the Union institutions.

Article 47
Informing the European Parliament

The Presidency of the Council, the Chairperson of the Management Board and the Director of Europol shall appear before the European Parliament at its request with a view to discuss matters relating to Europol taking into account the obligations of discretion and confidentiality.

Article 48
Combating fraud

The rules laid down by Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25 May 1999 concerning investigations conducted by the European Anti-fraud Office (OLAF)
 shall apply to Europol.  The Management Board, on the basis of the proposal by the Director, and not later than six months after this Decision is applicable, shall adopt  the necessary implementing measures which may exclude operational data from the scope of OLAF’s investigations. 

Article 49 
Headquarters agreement

The necessary arrangements concerning the accommodation to be provided for Europol in the headquarters State and the facilities to be made available by that State as well as the particular rules applicable in the Europol headquarters State to the Europol Director, the members of the Management Board, the Deputy Directors, employees of Europol and members of their families shall be laid down in a headquarters agreement between Europol and the Kingdom of the Netherlands to be concluded after obtaining the approval of the Management Board.

[Article 50
Privileges and immunities

1.
The protocol on the Privileges and Immunities of the European Communities shall apply to the Director and Deputy Directors of Europol and to its staff. 

2.
The immunity referred to in paragraph 1 shall not be granted in respect of official acts required to be undertaken in fulfilment of the tasks deriving from the participation of Europol staff in joint investigation teams.

3.
The provisions on privileges and immunities and as set out in Annex II shall apply to Europol and to the members of its Management Board.

4.
The Kingdom of the Netherlands and the other Member States shall agree that liaison officers seconded from the other Member States as well as members of their families shall enjoy those privileges and immunities necessary for the proper performance of the tasks of the liaison officers at Europol.]

Article 51 
Liability for unauthorised or incorrect data processing

1.
Each Member State shall be liable, in accordance with its national law, for any damage caused to an individual as a result of legal or factual errors in data stored or processed at Europol. Only the Member State in which the event which gave rise to the damage occurred shall be the subject of an action for compensation on the part of the injured party, who shall apply to the courts having jurisdiction under the national law of the Member State concerned. A Member State may not plead that another Member State or Europol had transmitted inaccurate data in order to avoid its liability under its national legislation vis-à-vis an injured party.

2.
If legal or factual errors occurred as a result of erroneous communication of data or of failure to comply with the obligations laid down in this Decision on the part of one or more Member States or as a result of unauthorised or incorrect storage or processing by Europol, Europol or the other Member State in question shall be bound to repay to the injured party, on request, the amounts paid as compensation pursuant to paragraph 1 unless the data were used in breach of this Decision by the Member State in the territory of which the damage was caused.

3.
Any dispute between that Member State and Europol or another Member State over the principle or amount of the repayment shall be referred to the Management Board, which shall settle the matter by a two thirds majority.

Article 52 
Other liability

1.
Europol's contractual liability shall be governed by the law applicable to the contract in question.

2.
In the case of non-contractual liability, Europol shall be obliged, independently of any liability under Article 51, to make good any damage caused through the fault of its organs, or of its staff in the performance of their duties, insofar as it may be imputed to them and regardless of the different procedures for claiming damages which exist under the law of the Member States.

3.
The injured party shall have the right to demand that Europol refrain from or drop any action.

4.
The national courts of the Member States competent to deal with disputes involving Europol's liability as referred to in this Article shall be determined by reference to Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters
.

[Article 53
Liability with regard to Europol's participation in joint investigation teams

1.
The Member State in the territory of which damage is caused by Europol officials operating in accordance with Article 6 in that Member State during their assistance in operational measures shall make good such damage under the conditions applicable to damage caused by its own officials.

2.
Unless otherwise agreed by the Member State concerned, Europol shall reimburse in full any sums that Member State has paid to the victims [or persons entitled on their behalf] for damage referred to in paragraph 1. Any dispute between that Member State and Europol over the principle or amount of repayment shall be referred to the Management Board, which shall settle the matter.]

__________________






� 	This possible addition is subject to a general scrutiny reservation since it is linked to the question of financing from the general budget of the EU.


� 	Linked to the question of financing from the general budget of the EU. 


	CZ scrutiny reservation on giving a voting right to the Commission.


� 	The final wording of this paragraph is linked to the type of decision making retained in the various Articles of this draft Council Decision.


� 	Linked to the question of financing from the general budget of the EU.


� 	Linked to the question of financing from the general budget of the EU.


� 	Linked to the question of bold posts/rotation/instructions.


�	OJ L 145, 31.5.2001, p. 43.


� 	OJ L 101, 11.4.2001, p.1


�	OJ 17, 6.10.1958, p. 385/58. Regulation as last amended by the Council Regulation (EC) No 920/2005 (OJ L, 18.6.2005, p.3)


�	OJ L 136, 31.5.1999, p. 1.


� 	Linked to the question of immunities.


�	OJ L 12, 16.1.2001, p. 1.


� 	Linked to the question of JITS.
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