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1.
INTRODUCTION 
In accordance with the Council conclusions of 12‑13 June 2007 on replacing the Europol Convention by a Council Decision, the Decision establishing Europol has to be finalised by the end of June 2008 at the latest. Reaching political agreement on this draft Decision by the end of June 2008 or earlier is therefore one of the main priorities of the Slovenian Presidency. Europol would then become an Agency of the Union, funded from the Community budget as from 1 January 2010 provided that satisfactory solutions are found on three outstanding issues:
· The lifting of immunity for Europol officials when participating in operational activities, especially Joint Investigation Teams (JITs)
· The principle of staff rotation and the possibility for Europol staff participating in JIT to receive instructions from the team leader

· Clarification of the budgetary consequences, guided by budget neutrality

Three interinstitutional expert teams were set up dedicated to examining these issues and proposing options for solutions. 

a)
Expert team "Immunity"

The result of the activities of the expert team on "Immunity" was presented to CATS on 22 October 2007 and is contained in doc. 14014/07. This note describes the issue and lists options for possible solutions. The issue was discussed at CATS on 21 November 2007.

b)
Expert team on "bold‑non bold posts, rotation and instructions" 

The result of the activities of the expert team on "bold‑non bold posts, rotation and instructions" was presented to CATS on 21 November 2007 and is contained in doc. 14837/07 EUROPOL 114. The note describes the current situation and lists options for possible solutions.

c)
Expert team on "budget neutrality"

An interim report of the experts' work was presented to CATS on 21 November 2007 and is contained in doc. 15306/07 EUROPOL 117. This note describes the basic assumptions and the work ahead.  Following the CATS meeting of 21 November 2007, a second meeting at technical level between Europol and the Commission services took place on 17 December 2007. A final document outlining whether budget neutrality could be achieved, was issued at the end of January 2008.

The aim of the Presidency note is to identify solutions on the basis of the work carried out by the experts and the subsequent discussions which have taken place in the Article 36 Committee and the Europol Working Party in 2007 and the beginning of 2008. If these solutions are considered satisfactory by delegations, the Council will be invited to agree on them so that Europol will be funded from the Community budget as from 1 January 2010. 

2.
POSSIBLE SOLUTIONS TO THE OUTSTANDING ISSUES 

A.
IMMUNITY:

The issue
The immunity for EU officials is regulated in the EC Protocol on Privileges and Immunities and in Regulation 549/69. Currently, Europol officials, working on behalf of Europol in the Joint Investigation teams (JITs) do not enjoy immunity from legal process of any kind in respect of words spoken or written and of acts performed by them in the exercise of their official functions, as laid down in Article 12a EC PPI.

However, if Europol becomes an Agency of the Union funded from the Community budget, the immunity as foreseen in the EC PPI would be granted automatically to Europol officials. Under the EC PPI regime, the immunity can only be waived by the Europol Director in respect of acts performed by Europol officials in the performance of their duties unless Europol demonstrates that such a waiver would be detrimental to the functioning and independence of Europol and thus contrary to the interests of the Community. Therefore, the immunity could be only lifted ex post in a procedure following an incident. An ex ante lifting of immunity for Europol officials participating in JITs is not possible under the current EC PPI.

Amending the EC Protocol on Privileges and Immunities is difficult since it requires an Intergovernmental Conference. In addition, any change has to be ratified by 27 Parliaments. Furthermore, any opening of the EC PPI could entail discussions on other aspect. There is no possibility to adopt these amendments before the end of 2008. If the Decision on Europol is not adopted before the entry into force of the Lisbon Treaty, the procedure as provided for by the Lisbon Treaty will apply. The same arguments also apply to amending Regulation No. 549/69.

Proposed solution

In the light of the above, the Slovenian Presidency proposes a solution in two steps:

1. Adoption of the Council Decision on Europol with the possibility of an ex-post waiving of the immunity by the Director of Europol. 
2. The Presidency invites the Council and the Commission to adopt a Joint Declaration containing the following issues;

a)
that introducing a proposal to amend Regulation No. 549/69 is an exclusive power of the Commission and only takes place in exceptional situations; 

b)
that the Commission will propose an amendment to Regulation No. 549/69 in order to establish the possibility of ex-ante waiving of the immunity to Europol officials taking part in the JITs;
c)
that this amendment to Regulation No 549/69 will be limited to the issue of immunity granted by Article 12a EC PPI;
d)
that the Europol officials participating in JITs in a support capacity cannot carry out coercive measures;

e)
that Member States that would not agree to this solution have the possibility of not using the JITs on their territory or can agree with Europol on the exact modalities of the support given by a Europol official to operations of a JIT: role and powers of the official (analytical support, provision of information, no possibility to carry out coercive measures, no involvement in operational activities within the territory of a MS) as decided in the arrangement between the Member States setting up the JIT. 

B. 
BOLD POSTS/ROTATION/INSTRUCTIONS
The issue
1)
Europol's current Staff Regulations draw up the list of posts by distinguishing those which can only be occupied by officials recruited from the relevant services (national competent authorities, i.e. public bodies responsible under national law for preventing and combating criminal offences) referred to in Article 2(4) of the Europol Convention (bold posts) from posts which can also be occupied by other officials (non bold posts).


Officials recruited on "bold posts" can only be awarded a fixed term contract (CDD), ranging from one to five years which can be renewed for a second fixed-term period. The total length of the fixed-term contracts, including any period of renewal shall not exceed nine years.


Officials recruited on non bold posts are initially hired for a CDD of one to five years which can be renewed. The total length of the fixed-term contracts, including any period of renewal shall not be more than nine years. Subject to prior agreement of the Management Board, the Director of Europol could propose a contract of indefinite duration (CDI). However, up to now, no such contracts have been awarded.

This double mechanism ensures the rotation of Europol staff on bold posts whose functions are primarily (but not exclusively) directly linked to the essential tasks (core business) of Europol. 


Member States and Europol attach great importance to preserving the principle of staff rotation and bold posts.

2)
With regard to instructions, Article 6(4) of the draft Council Decision on which the Council has reached a general approach in June 2007, pending the solution for the issue of the PPI, states that "Europol officials shall carry out their tasks under the leadership of the team leader, taking into account the conditions laid down in the arrangement referred to in paragraph 3".


However, Article 11 of the Staff Regulations stipulates that "an official shall carry out his duties and conduct himself solely with the interests of the Communities in mind; he shall neither seek nor take instructions from any government, authority, organisation or person outside his institution".

Proposed solution
1)
Bold posts/rotation

At the CATS meeting on 21 November 2007 delegations unanimously supported enshrining the principle of rotation and the bold/non bold staff policy in Article 38 of the draft Council Decision without adding a list of bold posts as an annex. A draft of Article 38 as it results from the discussions at the Europol Working party is set out in annex. Pursuant to paragraph 4 of Article 38 "the Management Board shall decide which temporary posts foreseen in the establishment plan can only be filled by staff engaged from the competent national authorities within the meaning of Article 3 of this Decision. Staff recruited to occupy such  posts shall be temporary officials under Article 2 a) of the Conditions of Employment of other Servants and may only be awarded fixed‑term contracts renewable once for a fixed period." 

Pursuant to paragraph 5 Member States will be allowed to second national experts to Europol. For this case, the Management Board shall adopt the necessary implementing arrangements. 

2)
Instructions 

Following the discussions in CATS on 21 November 2007 and the need for finding a practical solution, the Slovenian Presidency suggests amending Article 6 (4) as follows:

"The rules as referred to in paragraph 3 shall specify under which conditions the Europol officials are placed at the disposal of the joint investigation team" 

C.
BUDGET NEUTRALITY
The issue
At its meeting on 12 June 2007, the JHA Council concluded that Europol would be financed by the Community budget as from 1 January 2010, on condition that, inter alia, clarifications were provided as to the budgetary consequences, guided by the principle of budget neutrality. The Council also underlined that the change of financing mechanism should not affect Europol's operational ability.

Work was already undertaken by the Commission and Europol under German Presidency in order to provide an explanation of the budgetary implications of the change-over of staff to the EC Staff Regulations' regime (doc. 10325/07 EUROPOL 73). The exercise consisting of converting current grades of existing Europol staff into the EC grading system had already been carried out by the Commission in the context of the preparation of the financial statement annexed to the proposal for a Council Decision; on the basis of this indicative establishment plan, the Commission calculated the impact of the application of the Staff Regulations and presented its analysis in its Staff Working Document of 23.5.2007 (doc. 10090/07 EUROPOL 68).

Europol and the Commission arrived at differing results as regards the financial implications of applying the Staff Regulations since they used a different basis for the calculation. 

Therefore the expert group "budget neutrality" was set up, composed of i.a. experts from Europol and the Commission. The expert team considered the budget of 82 million € as foreseen in the financial framework 2007-2013 as a ceiling not to be exceeded. They also considered that the change to the status of Community Agency was unlikely to modify the cost of Europol's operational activities.

For Europol, it is assumed that the new regime will not affect the situation vis‑à‑vis the host State (NL) who would continue to pay for the rent of the building of Europol's headquarters and for those staff in charge of security (contracts under Dutch labour law).

Conversely, the application of the EC Staff Regulations will entail changes which, in turn, would have a limited impact on staff costs.

With regard to these staff costs, a table of equivalencies (establishment plan) between the functions carried out by Europol personnel, grades and basic salary of the Europol Staff Regulations and the corresponding types of posts, grades and basic salary foreseen in the EC Staff Regulations was drafted for 2008. This was used as the basis for the calculation of the new monthly average salary. Following a breakdown of the Europol Staff in the EU grades, the average monthly basic salary was calculated. These basic salaries are comparable under the EU regime (5.602,39€) and Europol (5.597,03€). Calculating the average monthly/yearly staff costs involved adding various allowances and benefits, employer contributions, employee contributions and the weighting coefficient for the Netherlands. The result of this is an average monthly cost of 7.891,81€ under the Europol regime, whilst the average monthly cost totals 7.868,42€ under the EU regime with Commission‑based rates for allowances against 8.321,28€ with Europol based rates.  The expert group also referred to other elements which are likely to decrease the staff related costs over time i.a. the consequences of the application of the EC Staff Regulations in terms of starting grades on recruitment and probable trends in personnel policy, including the future recruitment of contract agents.

Proposed solution

The Slovenian Presidency, based on the outcome of the experts group "budget neutrality" which was agreed by both the Commission and Europol, considers that sufficient clarification is given of the budgetary consequences. This suggests that, although in the immediate overall staff costs may give rise to a slight increase, over time, Europol's staff turn‑over combined with the application of the EC Staff Regulations to new recruitments and the engagement of contract agents will result in a drop in costs. The Presidency therefore concludes that, overall, the operation is budget neutral.
________________
ANNEX

Proposal for a revised Article 38 of the draft Council Decision on Europol
Article 38

Staff

1.
The Staff Regulations of officials of the European Communities, the Conditions of employment of other servants of the European Communities and the rules adopted jointly by the institutions of the European Communities for the purposes of the application of those Staff Regulations and Conditions of employment shall apply to the Director of Europol, the Deputy Directors and to the Europol staff engaged after the date of applicability of this Decision.

2.
For the purpose of implementing Regulation (EEC, Euratom, ECSC) No 259/68 of the Council of 29 February 1968 laying down the Staff Regulations of officials and the Conditions of employment of other servants of the European Communities and instituting special measures temporarily applicable to officials of the Commission, Europol is an agency within the meaning of Article 1a(2) of the Staff Regulations of officials of the European Communities.

3.
The powers conferred on the appointing authority by the Staff Regulations and on the authority authorised to conclude contracts by the Conditions of employment of other servants shall be exercised by Europol in respect of its staff and of the Director in accordance with the provisions of Articles 36(11) and 37(4)(c) of this Decision.

4.
The Management Board shall decide which temporary posts foreseen in the establishment plan can only be filled by staff engaged from the competent national authorities within the meaning of Article 3 of this Decision. Staff recruited to occupy such  posts shall be temporary agents under Article 2 a) of the Conditions of Employment of other Servants and may only be awarded fixed-term contracts renewable once for a fixed period.

5.
Member States may second national experts to Europol. For this case, the Management Board shall adopt the necessary implementing arrangements. 

5a.
Regulation (EC) No 45/2001 shall apply to the processing of personal data relating to Europol staff.

___________________
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