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Parlamentul Romaniei
Senat

Bucharest, 6th April, 2011
Courtesy translation

REASONED OPINION

of the ROMANIAN SENATE, on the
Propesal for a Directive of the European Parliament and of the Council on the use
of Passenger Name Record data for the prevention, detection, investigation
and presecution of terrorist offences and serious crime

COM (2011 32 final

The Senate of Romania has checked the compliance with the subsidiarity and
proportionality principles of the Proposal for a Directive of the European
Parliament and of the Council on the use of Passenger Name Record data for the
prevention, detection, investigation and prosecution of terrorist offences and
serious crime - COM (2011) 32 final, according to the provisions of the Treaty of
Lisbon (protocol no.2).

Taking into account the report of our permanent furidical Committee on Nominations,
Discipline, Immunities and Validations, the Plenum of the Senate, during its session of
the 6-th of April 2011, has found that the mentioned proposal, elaborated according to
Articles 82 paragraph (1) item (d) and 87 paragraph (2) item (a) of the Treaty on the
Functioning of the European Union (TFEU), is in compliance with the subsidiarity
principle, taking into consideration that the objective of this proposal cannet be
reasonably reached by the Member States by themselves. The investigations conducted
by the competent autherities of the Member States to prevent and combat terrorist
threats depend on the international and cross border cooperation,

The Senate of Romania has found that the Proposal for a Directive of the European
Parliament and of the Council on the use of Passenger Name Record data for the
prevention, detection, investigation and prosecution of terrorist offences and serious
crime is not in compliance with the proportionality principle for the following
FEasons:

a) Article 2 tem (h) and item (i) define which crimes will generate a positive response
to avtomated data processing, when committed or in connection with which there is
suspicion that a passenger might be involved. It is understood that this resuit will be a
determining criterion in placing the passenger into the category that requires an
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additional non-automated processing. We consider that the issues and items related to
the crime provided in article 2 paragraph (2) of the Framework Decision 2002/584/JHA
would require a more clear and detailed approach;

b) Referring to Article 5 paragraph (6) we consider that, not taking any decision that
produces an adverse legal effect on a person or significantly affects a person only by
reason of the automated processing of PNR data, should be preferably mentioned as an
interdiction not only as a working way. Thereby, an additional measure to ensure the
enforcing of the provisions of Article 16 paragraph 1 of the TFEU: Everyone has the
right to the protection of personal data concerning then, would be provided,

c) The provisions of the Article 8 item (¢) on data transfer of PNR between two third
countries exceed the provisions of Article 1, even if there are intended to the observance
of this directive and with the express authorization of the Member State;

d) The legislative proposal is a directive. The provisions of Asticle 11 paragraph (7):
Without prejudice to Article 10, Member States shall adopt suitable measures to ensure
the full implementation of the provisions of this Directive and shall in particular lay
down effective, proportionate and dissuasive penclties fo be imposed in case of
infringements af the provisions adopted pursuant 1o this Directive bring the proposal up
to a regulation limiting to a certain extent the possibility of the Member States, left by a
Directive, to take into account national specificities;

¢} Under scction 8 of the preamble: The processing of personal data must be
proportionate to the specific security goal purswed by this Directive. Thru Directive
2004/82/EC on the obligation of carriers to communicate passenger data 9 elements
which are necessary to identify the passengers are already collected and processed.
Through present proposal the number of these elements on personal data about the
passenger or data telated to the passenger, collected and processed increases up to 19
clements. We consider that items 1, 8, 11, 15 of the Appendixare not enough clear, the
terminology used not being definet.

p. President of Senh
loan CHEL AR
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Parlamentul Romaniei
Senat

Bucuresti, 6 aprilie, 2011

AVIZUL MOTIVAT
Al SENATULUI ROMANIEI

cu privire la propunerea de Directiva a Parlamentului European st a Consiliului
privind utilizarea datelor din registrul cu numele pasageriler pentru prevenirea,
depistarea, cercetarea si urmirirea penal a infractiunilor de terorism si a
infractiunilor grave

COM (2011) 32 final

Senatul Roméniei a examinat propunerea de directivi a Parlamentului European si
a Consiliului privind utilizarea datelor din registrul cu numele pasagerilor pentru
prevenirea, depistarea, cercetarea si urmirirea pepalii a infractiunilor de terorism
si a infractiunilor grave - COM (2011) 32 final, din perspectiva respectérii principiilor
de subsidiaritate si proportionalitate al documentelor europene cu caracter legislativ,
conform Tratatului de la Lisabona (Protocolul anexa nr.2).

Avénd Tn vedere raportul Comisiei juridice, de numiri, discipling, imunitafi si validari,
plenul Senatului, in sedinfa din data de 6 aprilic 2011, a constatat ¢i propunerea de
directiva examinatd, elaboratd in baza Articolul 82 alineatul (1) litera (d) si articolul 87
alineatul (2) litera {a) din Tratatul privind funcfionarea Uniunii Europene, respecti
principiul subsidiarititii, considerfind c# indeplinirea obiectivelor propunerii de
directivi nu poate fi atinsd satisficétor prin reglementiri adoptate doar la nivelul statelor
membre. Investigatiile realizate de autorititile competente din statele membre in
vederea prevenirii si combaterii ameningirilor teroriste depind, in mare misurd, de
cooperarea internationald si transfrontaliera.

Senatul Roméniei considerd ci propunerea de directiva a Parlamentului European i a
Consiliului privind utilizarea datelor din registrul cu pumele pasagerilor pentru
prevenirea, depistarea, cercetarea si urmdrirea penald a infractiunilor de terorism si a
infractivnilor grave nu respectd principiul proportionalititii din urmitoarele
motive:

a) la art. 2 lit. (h) si lit. (3) sunt definite infractiunile care vor genera un rdspuns pozitiv
la prelucrarea automatizatd a datelor, atunci cand sunt sivirsite sau In leghturd cu care
existd suspiciunea ci ar putea fi implicat un pasager. Este de la sine infeles faptul ci
acest rezuitat va fi un criteriu determinant la plasarea pasagerului in categoria pentru
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care este necesard o prelucrare neautomatizatd suplimentard. S-a considerat ci ar fi fost
necesard o mai clard §1 mai de amploare detaliere a aspectelor si elementelor legate de
domeniul infractional prevazut la art.2 alin(2) al Deciziei - cadru 2002/584/IAl a
Consiliviui Uniunii Europene privind mandatul de arestare european si procedurile de
predare Intre statele membre ale Uniunii Buropene;

b) la art.5 alin.{6) s-a considerat c& ar fi fost de preferat menfionarea ca interdictie, nu
doar ca o modalitate de lucru, neadoptarea unei decizii susceptibile a produce efecte
juridice prejudiciabite unei persoane, doar pe baza prelucrarilor automatizate a datelor.
Astfel, s-ar fi dispus o mésurd In plus pentru garantarea aplicirii prevederilor articolului
16 alineatul 1 din Tratatul privind functionarea Uniunii Europene, conform caruia Orice
persoand are dreptul la protectia datelor cu caracter personal care o privesc,

¢) prin art. 8 lit{c) reglementarea referitoare la transferul datelor din registrul cu
numele pasagerilor (PNR) intre doua (ari terte excede prevederilor articolului 1, chiar
daca se face pentru respectarea prevederilor prezentei directive §i cu autorizarea expresi
a statuluil membry;

d) actul normativ propus este o directivd. Dispozitiile art.11 alin.(7), conform crora:
Fdrd a aduce atingere articolului 10, statele membre adoptd mésuri adecvate pentrit a
asigura aplicarea integralil a dispozifiilor prezentei directive §i, in special, stabilesc
sanciiuni eficace, proporfionale §i disuasive, care sd fie aplicate in caz de incdlcare a
dispoziiilor adoptate in temeiul prezente! directive, apropie proiectul de act normativ in
discutie mai mult de regulament decit de o directiva, limitind intr-o carecare misurd
marja de manevri lasata de directive la dispozitia statelor membre pentru a li se permite
s& tind cont de specificititile nationale;

e) conform pet.8 al preambulului propunerii de directivi, aceasti prelucrare trebuie si
fie proporfionald cu obiectivul specific de securitate urmirit. In aplicarea Directivei
Consiliutui 2004/82/CE privind obligatia operatorilor de transport de a comunica datele
privind pasagerii (Directiva API) sunt deja previizute colectarea si prelucrarea a 9
elemente care sunt necesare in vederea identificarii pasagerilor. Prin prezenta propunere
de directivd, numirul acestor elemente, date personale sau in legiturd cu pasagerul
culese §i prelucrate, cregte pand la 19. Se consider’ cd aceste elemente de la puncele 1,
8, 11, 15 din Anexa nu sunt suficient de clare, nefiind definitd terminologia folositi.

p. Presedintele Senatu]ui
loan CHELARU
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